Chapter 15

Applying the Logic of
Regulatory Management
to Regulatory Management
In New Zealand

Derek Gill*

The current system for making [regulatory] choices is broken. It is largely based on
faith, rather than evidence. The efficacy of many regulations is never assessed. Many
others are only evaluated before they are implemented — the point when we know
the least about them.’

15.1 Introduction

The Stage One chapter2 in this project discussed how New Zealand, like other OECD
countries, has been active in developing a regulatory management system since the
early 1990s. The profile of regulatory management has been raised with a series of
proposals, leading to the introduction of the Regulatory Standards Bill to the New
Zealand Parliament in 2011.% This public profile was raised further following the
2011 General Election. Regulatory management became a key plank of the Coalition
Agreement4 between the National Party and the ACT coalition partner and the
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Treasury’s Regulatory Impact Statement (RIS) was highlighted in that agreement.
The new government agreed to proceed with Treasury’s Option 5 from the RIS on
the Bill.’

The focus of this chapter is applying the logic of the regulatory management to
itself. The details of the Treasury’s Option 5 will not be explored because they are
still being developed as this chapter is being written (mid-2012).° Instead, the
perspective is that of a researcher ““one floor above’ the policy world they
describe”.” This chapter explores the following in turn:

(1) What are special features of regulation that require the special measures of a

regulatory management regime?

(2) How does the unique context facing New Zealand affect these special

measures?

(3) How are these special measures meant to work?

(4) What are the likely costs and benefits of regulatory management?
(5) What are the potential indirect and unforeseen consequences?
(6) What remains to be done?

The chapter concludes with a discussion of the policy implications for the
regulatory8 reform.

15.2 What are the special features of regulation that
require special measures?

To address the question concerning the special features of regulation that require
special measures, this chapter starts with the special measures in the regulatory
management regime and then address the special features of regulation.

15.2.1 Special measures used in regulatory management

The Stage One chapter9 discussed the key features of regulatory management

Partly as a result, the Treasury RIS has received over 49,000 hits: “Regulatory Impact
Statement: Regulating for Better Legislation — What is the Potential of a Regulatory
Responsibility Act?” (The Treasury, Feburary 2011).

In brief, the option outlined in a Treasury Discussion Document (13 August 2012) includes
enhanced disclosure in the Explanatory Notes of the contents and quality assurance that
Bills and Regulations have undergone.

Claudio M Radaelli and Anne CM Meuwse “Better Regulation in Europe: Between Public
Management and Regulatory Reform” (2009) 87(3) Public Administration 639 at 640.

The term “regulation” will be used in this chapter in the economists’ sense of an economic
instrument using primary, secondary and tertiary rule-making. This is consistent with the
instrumental definition used by the Treasury: Regulatory Impact Analysis Handbook (The
Treasury, 20009), available at
<www.treasury.govt.nz/publications/guidance/regulatory/impactanalysis/ria-handbk-
nov09.pdf>. For a discussion of alternative definitions of regulation see David Levi-Faur
“Jerusalem Papers on Regulation & Governance” (JPRG, Working Paper No 1, Februrary
2010) at 4-9, available at <www.regulation.huji.ac.il/dp.php>.
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applying to central government.10 It defined the regulatory management regime as
the set of special measures used to augment the formal government system that
apply specifically to primary, secondary and tertiary regulation.

In the New Zealand central government context there are a number of
potentially important institutions. Parliament has the Regulations Review
Committee (RRC) while within the executive there is the Treasury Regulatory
Quality Team, the Parliamentary Counsel Office (PCO), the Legislation Advisory
Committee (LAC), and the now largely defunct Legislation Development Committee
(LDC). In 2009, the government introduced a policy statement “Better Regulation,
Less Regulation” which, as discussed below, is linked to disclosure requirements.
The requirements for Regulatory Impact Assessment (RIA) are becoming increasing
institutionalised both in domestic Iegislation11 and as is discussed below (at
[15.6.2]) as part of international trade and investment agreements.

In addition to these institutional arrangements, there are a number of tools or
procedures that apply to primary and secondary legislation before they are
considered by Cabinet, including a Preliminary Impact and Risk Assessment (PIRA) to
determine whether a Regulatory Impact Analysis (RIA) is required, the application of
the RIA framework itself, and the preparation of a RIS. The latter includes a
requirement that the Minister certify whether the proposed legislation or regulation
is consistent with the policy statement, and a named official is required to certify not
only that the proposals are consistent with policy but also that other requirements
have been met. In addition, while the focus is on ex-ante screening, there are very
few ex-post procedures that apply to regulations once they are introduced.*?

Annex 2 in the Stage One chapter, showed special measures for legislation
occurring across the different phases of the central government regulatory life
cycle:

(1) “Big Policy” Design — five special measures: PIRA, RIS disclosure statement, RIS

quality assurance, Ministerial Certification, the LDC.

(2) “Little Policy” Design — four special measures: LAC, BORA (including section 7
reports), PCO drafting (mandatory use of specialist drafting), and the Cabinet
Legislation Committee.

(3) Deliberation — four special measures: free access to primary and secondary
legislation, RIS published, RRC and LAC (potential submitter on Bills).

(4) Implementation — no special measures.

(ed) Learning from the Past, Adapting for the Future: Regulatory Reform in New Zealand
(LexisNexis, Wellington, 2011) 173.

Local government has a relatively limited role in New Zealand (employing less than 10 per
cent of total public employees) so this chapter will focus solely on central government.
Section 162AB of the Reserve Bank Act 1989 provides that the Reserve Bank must
undertake and report regulatory impacts of any policies proposed under the Insurance
(Prudential Supervision) Act 2010.

See Mai Chen Public Law Toolbox: Solving Problems with Government (LexisNexis,
Wellington, 2012) at 863. Chen discusses the role of the Regulatory Review Committee. Of
the 1,400 regulations reviewed over the 2008-2011 Parliamentary term, and 217 requests
for information, the committee only reported to Parliament seven times and upheld two
complaints. While that would seem a “low hit rate”, the Chair of the RRC observed that 80
per cent of the RRC value added came through influence rather than direct impact.
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(5) Administration and Enforcement — three special measures: post-
implementation review" (selected regulations only), regulatory scanning and
administrative review.

(6) Review — two special measures: ad hoc reviews of regulatory programmes and
the RRC.

Two things stand out from the analysis. The first is that the main focus of regulatory
management is on “big” policy design of new primary and selected secondary
regulation, rather than tertiary regulations, “little” policy,14 or the implementation
and administration of existing regulations. The second is that the main locus of
attention is executive procedures rather than those of parliamentary or judicial
branches of central government. As discussed in the introduction, the Regulatory
Standards Bill currently before the House would strengthen the role of judicial
review against good regulatory principles while Treasury Option 5 involves
strengthening Parliament’s role in reviewing new regulation.

15.2.2 Specific features of regulation

Turning to the question of what is special about regulation that requires special
measures, regulation is often contentious, the effect of regulations is often
uncertain and regulatory analysis is difficult.

(a) Regulation is often contentious

Figure 15.1: Contention about means and/or ends from regulation15

Co(rjlgruence of Means and High Agreement on Ends Low Agreement on Ends
Ends
High Agreement on Means Raising age of New Zealand Overseas investment

Superannuation, reducing al-
cohol levels to reduce road toll

Low Agreement on Means Lowering binge drinking, family | Reducing the prison muster,
violence, consumer debt. leaky buildings, regulatory
standards

Source: Author

Contention occurs, in part, because there is scope for disagreement about both
the means used (the methods or policy interventions) and the ends or desired
objectives. For simplicity, Figure 15.1 shows the various possible combinations of

13 Post-implementation review only applies to selected regulations where a RIS was not

prepared or the standard of the RIS was assessed as inadequate.

“Little policy” refers to a range of cross-cutting legal policy issues, some of which are
addressed by LAC Guidelines, including appeals mechanisms, remedies, occupation
regulation frameworks and so on.

See Daniel Kalderimis “Regulating Foreign Direct Investment in New Zealand — Further
Analysis” (ch 3) in this volume; James Zuccollo, Mike Hensen and John Yeabsley
“Weathertight Buildings and Performance-based Regulation: What Lessons can be Drawn
from a Complicated and Evolving Situation?” (ch 12) in this volume; and Graeme Austin
“The Regulation of Consumer Credit Products: Interrogating Assumptions about the Objects
of Regulation” (ch 8) in this volume.
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high and low contention as binary choices. In reality, policy issues range across a
continuum, rather than being a binary choice between high and low. What Figure
15.1 shows is that even where there is analytical clarity about means and ends,
political will to act may still be lacking as illustrated by the case of New Zealand
Superannuation and population ageing.

(b) The effect of regulation is uncertain

The policy process tends to emphasise the potential contribution and minimise the
uncertainty about the effects of regulation. As such, regulation is a form of random
rather than designed experimentation.16 The Stage One chapter discussed how
there are four distinct possibilities concerning causation. Figure 15.2 illustrates
Kurtz and Snowden’s argument concerning the different extents to which cause and
effect are knowable in advance.

Figure 15.2: Models of causation
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CHAOS

No cause and effect relations are perceivable
- Stability focused intervention

« Enactment tools

« Crisis management

Act Sense Respond

Source: Adapted from Kurtz and Snowden (2003)"
Where the problem is known but the solution is not, then a regulatory approach is
required that involves learning the way forward. This “learn to build” approach
requires quick response times and measurement of key characteristics. Learning
and experimentation requires allowing for “fast failure” by promptly reversing bad
change and reinforcing good change. In domains characterised by uncertainty and

1 See Elizabeth Eppel, David Turner and Amanda Wolf “Experimentation and Learning in

Policy Implementation: Implications for Public Management” (Institute of Policy Studies,
Working Paper 11/04, June 2011), available at <http://igps.victoria.ac.nz/publications/
files/1683c03b3fa.pdf> for a longer discussion.

Derek Gill and others “The Future State” (Institute of Policy Studies, Working Paper 10/08,
2010) at 4546, available at <www.ips.ac.nz/publications/files/3790f871257.pdf> adapted
from Cynthia F Kurtz and Dave Snowden “The New Dynamics of Strategy: sense-making in a
complex-complicated world” (2003) 42 IBM Systems Journal 462 at 468.
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complexity, policy tools to screen and scan new regulations such as cost-benefit and
cost-effectiveness analysis are less useful, as it is not possible to divine in advance
the one best way to address a policy problem. It suggests that in a world where the
impact of regulations will evolve in ways that are impossible to predict in advance,
more is to be gained by more effectively learning the way forward and by
monitoring and managing the stock of existing regulations, rather than screening
the flow of new regulations. The implications for management of the regulatory
stock are discussed in the final part of this chapter.

Learning and experimentation also require reviewing traditional approaches to
judicial review which is discussed in the companion chapter on the place of
adjudication in regulatory reform.”® A consequence of drawing in the courts is that
material not intended to be law (such as guidelines and standards) becomes “soft
law”, as the courts use it as reference to guide their decision making in areas with
significant policy content.

(c) Regulatory analysis is difficult

Regulatory analysis is difficult in part because views are contested. Reasonable
analysts have different views on the efficacy of different regulation, based on
different judgments regarding the extent of the failure of government, market and
the courts. Market failure suggests scope for public interest regulation, while
governments can fail due to problems of information asymmetry, rent—seeking19
and regulatory capture. Even in the absence of government and market failure,
Shleifer® argues that we have to add the possibility of “efficient regulation” due to
courts failt;ge. “Efficient regulation” results in regulations replacing contracts where
courts fail.

There are contested views about regulations, which often reflect unarticulated
assumptions about the roles performed by different actors in the regulatory
system. Different people make differing assumptions about:

e Views of politicians — will civic-minded politicians seek the public interest or will
self-interested politicians seek rents and votes?

e Views of policy — is policy a rational process of assigning policy instruments to
best achieve objectives or is policy an emergent process of muddling through?

e Views of citizens — will civic-minded citizens actively participate in policy debates
if given the opportunity or will they remain rationally ignorant?

e Responses of citizens — will citizens and businesses generally comply with
regulations or are avoidance and evasion likely to be pervasive?

1 Rayner Thwaites and Dean Knight “Administrative Law through a Regulatory Lens: Situating

Judicial Adjudication Within a Wider Accountability Framework” (ch 14) in this volume.

Rent seeking includes activities that consume resources in lobbying and seeking political
favours in order to gain an increased share of the existing wealth, rather than expanding
societies wealth overall.

Andrei Shleifer “Efficient Regulation” (National Bureau of Economic Research, Working Paper
No 15651, January 2010), available at <www.nber.org/papers/w15651>.

In New Zealand there are relatively few public law cases as most grievances are resolved by
internal mechanisms, tribunals or the Ombudsman. In 2011, the Ombudsman dealt with 7,146
grievances while the High Court dealt with 73 judicial reviews.
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e Role of bureaucrats in policy — will the bureaucrats responsible for developing
policy act as benevolent mandarins aiming to maximise the public interest or as
bureau maximisers or bureau shapers acting to maximise the interests of their
public agency?

e Role of bureaucrats in delivery — will bureaucrats use discretion benevolently or
passively (simply implement the rules) or malevolently?

e Role of the courts — will courts resolve disputes efficiently or do courts often
fail? Will disputants use the court system?

The roles and responses of different actors will not be binary “either/ors”. Ayers
and Braithwaite’s*> work on regulatory compliance demonstrated how there are a
range of possible responses (the willing compliers, the muddled non-compliers, the
deliberate evaders) for whom different enforcement strategies are effective. This
requires the segmentation of clients and the adoption of different strategies based
on client characteristics. This suggests that the effects of regulation are often
uncertain and involve complex judgments about how uncertain dynamics will
evolve. The emphasis for regulatory management needs to focus less on screening
regulations before they are implemented in order to optimise net benefits, and
focus more on building in resilience and adaptability over time.

This part of the chapter has discussed how regulation is often contentious, the
effect is often uncertain and regulatory analysis is difficult. Much the same
comments could have been made about other public policy interventions including
those that use taxes or provide similar programmes. This leaves open the question:
what is unique and different about regulation that requires the special measures of
a regulatory management regime?

15.2.3 Special features of regulation that require special
measures

The Stage One chapter explored a number of public policy rationales for regulatory
management regimes due to the special features of regulation that set it apart from
other government interventions. The argument goes that with specific regulations
the state acts as a coercer and reduces the set of choices open to businesses and
citizens by precluding certain activities or requiring others. In contrast with fiscal
interventions, the state generally23 acts more as an enabler (although still
underpinned by the coercive power to tax) by expanding the set of choices open to
citizens and business. Taxes, subsidies and transfers act by changing the income
constraint or the relative prices people face in making choices. Thus there is an
argument that the special character of regulation poses risks in particular to human
rights and to liberty.

The argument that regulation is special because it constrains choices can be
buttressed by other concerns. First, there is a risk that excessive new regulations

2 lan Ayres and John Braithwaite Responsive Regulation: Transcending the Deregulation

Debate (Oxford University Press, New York, 1992).

This proposition is true in general and on average but not in each and every case. One
anonymous reviewer pointed out that one can conceive of fiscal interventions that mimic
regulations by closing off opportunities to some actors by favouring their competitors.
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will be introduced, because an explicit budget constraint is absent and the lack of
transparency about the cost of regulation is likely to bias decision makers. Faced
with a choice between regulatory and spending interventions to achieve a policy
objective, regulation will be preferred even if this is less efficient. Second, while the
costs of expenditures (other than tax expenditures) are appropriated annually and
subject to review by the executive and the legislature, the on-going administrative
and compliance costs that regulation imposes on citizens and businesses are not
scrutinised in the same way. While, for example, the Controller and Auditor-General
(C&AG) can undertake effectiveness or value for money audits on how regulations
are managed, the bulk of the value for money reviews and all of the financial audits
focus on public spending and public programmes. Unlike other countries supreme
national audit institutions, the New Zealand C&AG has not undertaken studies
reviewing the quality of RIAs. This lack of regular scrutiny is puzzling in the light of
the uncertainty about the impact of regulations and the impossibility of predicting
how regulations will evolve.

In summary there are three arguments for why regulation deserves
special measures:

(1) the main argument is that there are risks to human rights®* and to liberty
because regulations generally impose constraints on citizens and businesses;
(2) regulation provides a path of least political resistance as the lack of an explicit
budget constraint and associated transparency biases the choices of political
decision makers to select regulation over other interventions; and
(3) once in place, regulations persist over time because the compliance costs are
hidden and are not subject to regular scrutiny.25
These special features of regulation provide a strong “normative” argument for a
regulatory management regime. The Stage One chapter pointed out, however, that
this prima face case provided a poor “positive” explanation for many of the
observed common features of regulatory management regimes. The normative
case leaves open questions about the lack of focus on most secondary and tertiary
regulations and the lack of emphasis on management of the stock of regulation and
the capability to implement regulations. It does not seem consistent with the
imposition of cost-benefit analysis to evaluate proposed new regulations
particularly associated with regulatory management in the United States, the point

at which as Greenstone observed “we know the least about them”.?

2 See Petra Butler “When is an Act of Paliament an Appropriate Form of Regulation —

Regulating the Internet as an Example” (ch 13) in this volume.

See the discussion at [15.7] below on why the stock of regulation needs more active
management.

Michael Greenstone “Toward a Culture of Persistent Regulatory Experimentation and
Evaluation” in David Moss and John Cisternino (eds) New Perspectives on Regulation (The
Tobin Project, Cambridge, 2009) 111 at 111 (emphasis omitted).
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15.3 How does the unique context facing
New Zealand affect these special measures?

Some fundamental forces that will continue to shape New Zealand are local
manifestations of globally occurring phenomena, including the internationalisation
of policy, climate change, population ageing, the shift in economic and political
power from west to east and globalisation.27 New Zealand cannot impact these
global forces of change in any significant way, although it can choose how to
respond. Other influences that will contribute to shaping New Zealand are unique
to its heritage and geography. These influences include:
e New Zealand’s unique geography, including the relative isolation, size, geology
and extensive exclusive economic zone and continental shelf; and
e New Zealand’s unique constitutional arrangements, including one house of
Parliament, concentration of power in the central government executive and
the role of Maori as parties to the Treaty of Waitangi.

15.3.1 New Zealand’s unique geography

New Zealand is a “large” small country. Compared to 223 other countries: the
exclusive economic zone (EEZ) is the fourth largest; the GDP per capita is the 27th
highest; the land mass is significant as it is 74th largest; but, with a rank of 123rd,
we have a relatively small population.

New Zealand’s relatively small population has a number of consequences for
regulatory quality, some positive and some negative. New Zealand’s smallness,
along with a history of openness, has meant that the public has ready access to
select committees and there is a well-established credible submission process.
Unlike comparable jurisdictions we make extensive use of primary legislation
(rather than relying on secondary or tertiary regulations) and under Standing Order
280 all legislation (other than Bills under urgency) goes to a select committee.

By contrast the small population size, extremely high number of ministerial
portfolios and large number of small public organisations means that policy advisers
are spread across a large number of public organisations, and the capability to
design and implement regulation is dispersed. This raises concerns about the lack of
critical mass of expertise in more advanced and complex areas of regulation.28

Moreover, the system is strongly vertically aligned — while Cabinet government
is strong in New Zealand, there is no strong tradition of horizontal functional
leadership at the level of the public service. A recent report by the State Services
Commission®’ proposed changes to increase “functional” leadership focused on
achieving more economic input costs (procurement, ICT, property and finance), but
with no proposals for “functional” leadership of outputs including policy or

2 Derek Gill and others “The Future State” (Institute of Policy Studies, Working Paper 10/08,

2010), available at <www.ips.ac.nz/publications/files/3790f871257.pdf>

See Andrew Ladley and Derek Gill No State is an Island: Connected Governance in the South
Pacific (Institute of Policy Studies, Wellington, 2008).

See State Services Commission “Better Public Services Advisory Group Report” (November 2011),
available at <www.ssc.govt.nz/sites/all/files/bps-report-nov2011_0.pdf>.
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regulatory design and enforcement.

15.3.2 New Zealand’s unique constitutional arrangements

There are a number of unique constitutional features that constrain the quality of
law making. These include a unitary and extremely centralised state with one
House, a three-year parliamentary term, limited functions undertaken by local
government and the relative paucity of checks and balances. This all leads to an
imperative for legislative haste over quality — what Palmer described as “the fastest
law in the west.”>° Mai Chen attributes this speed to a range of features including
the limited scope for filibusters, the use of omnibus Bills, the ability to truncate
house procedures, and Part-by-Part (rather than clause-by-clause) review during
the Committee of the Whole House phase.31 These constitutional factors together
with the lack of deeply entrenched industry lobby groups make it easier to enact
legislation in New Zealand than in other comparable jurisdictions.

Offsetting this, New Zealand has evolved other systems. Consultation with
indigenous Maori people, while sometimes marked in the breech, has become more
common.*” While the system of officials committees is not nearly as strong as other
comparable jurisdictions, the Cabinet and Cabinet Committee system is arguably the
strongest of all Westminster countries as is the select committee review process.
Commenting on the quality of select committee review in New Zealand, the late
George Tanner, former Parliamentary Counsel, observed (in email correspondence):
“[a]t its best, it works well and is probably a more effective scrutiny process than
many upper Houses around the world.”

The introduction of MMP, while it has been successfully nested in the cabinet
system, has also resulted in the growth in the use of urgency.33 MMP requires
minority governments to put together a parliamentary majority for each piece of
legislation (other than confidence matters) before the Bill is introduced into the
House.>* Over time this imperative may undermine the role of the select committee
as amending the legislation in committee risks unpicking the delicate balance of
support for a Bill.

Regulatory management regimes have largely been “welded” onto the existing
machinery of government and constitutional arrangements. Many of the special
features of the regulatory management regime are common to all developed countries.
However, the “devil is in the detail” of the fine-grained rules that determine how these

%0 Geoffrey Palmer Unbridled Power?: An Interpretation of New Zealand’s Constitution and

Government (Oxford University Press, Wellington, 1979) at 10.

Mai Chen Public Law Toolbox: Solving Problems with Government (LexisNexis, Wellington,
2012) at 341.

Mai Chen Public Law Toolbox: Solving Problems with Government (LexisNexis, Wellington,
2012) at 445-538.

See Claudia Geiringer, Polly Higbee and Elizabeth McLeay What’s the Hurry?: Urgency in the
NZ Legislative Process 1987-2010 (Victoria University Press, Wellington, 2011).

See the discussion in Mai Chen Public Law Toolbox: Solving Problems with Government
(LexisNexis, Wellington, 2012) at 73-81 and 241-245. For a longer treatment see Ryan
Malone Rebalancing the Constitution: The Challenge of Government Law-Making under
MMP (Institute of Policy Studies, Wellington, 2008).
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broad regimes apply. For example, the United States and United Kingdom regulatory
management regime superficially looks similar to New Zealand. In practice, the United
States regime only applies to rule making by independent regulators and does not apply
to law making by the United States Congress, while the United Kingdom regime does
not apply to European Union regulations. In New Zealand, by contrast, the RIS regime is
meant to apply to all legislation developed by the executive so essentially only private
members Bills would not be subject to the regulatory management regime.

In summary, the effect of the small size of New Zealand’s population is
accentuated by the way policy regulatory design and implementation capability is
distributed across a number of small public organisations. Offsetting this there are a
number of institutional arrangements that give the system robustness and
resilience including the active role of Cabinet Committees, Cabinet and select
committee review.

The previous two parts of this chapter explored what was special about
regulation that requires special measures and what issues were particular to
regulatory management in New Zealand. The next part explores how the special
measures are intended to operate in the New Zealand context.

15.4 How are these special measures meant to
work?

This part, first, explores the objectives; and, second, the theory of change
underpinning the regulatory management system in place in New Zealand.>

15.4.1 Competing objectives for regulatory management

Regulations are often introduced because of the political imperative to be seen to
be doing something. It is the action of introducing regulations that is important
politically in the short-term, not whether the legislation actually changes behaviour
in ways that achieve the stated outcome. Financial sector regulation examples
include the Sarbanes-Oxley Act 2002 (US), introduced after Enron, and the
Corporations (Investigation and Management) Act 1989, introduced in New Zealand
after the 1987 share market crash. As discussed in this Regulatory Reform Project
the leaky building saga is a tale of repeated packages which were claimed would
solve the problem.

This line of reasoning suggests that regulatory management regimes may be
adopted because of a political imperative to do something, rather than being based
on a dispassionate rational calculation that the benefits of a regulatory
management regime exceed the costs. Radaelli and Francesco comment, “[flor a

> Sabatier suggests successful implementation of policy requires five other characteristics

beyond clear objectives and theory of change: administration and implementation
structures that can enhance compliance, committed and skilful implementation, support
from interest groups and no adverse changes in the authorising environment. See Paul A
Sabatier “Top-down and Bottom-up Approaches to Implementation Research: A Critical
Analysis and Suggested Synthesis” (1986) 6(1) Journal of Public Policy 21.



politician, adopting a general provision on how regulatory proposals should be
empirically assessed has low cost and high political benefits ... there is an incentive
to opt for symbolic adoption.”36

All actions have consequences, however. The greater transparency required by a
regulatory management regime will raise the political tariff of a regulation, if that
regulatory action has no credible link to the root cause of the original problem or
more effective regulatory interventions are available.*” Option 5 in the Treasury RIS
on the Regulatory Standards Bill is based on the optimistic premise that, with more
disclosure of information in the Explanatory Notes, and the risk of more demanding
scrutiny in the House,® Parliament may raise the political cost to the government of
introducing poor quality regulation.39 This line of reasoning raises a number of
guestions about the theory of change. If the objective is improved consultation and
public governance, why require a RIA? It would seem more sensible to mandate
notice and consultation requirements before legislation is considered by Cabinet
and introduced into the House, procedural requirements based on the Generic
Policy Development Process,’® or include statutory consultation requirements like
the Administrative Procedure Act 1946 (US). It is to the theory of change therefore
that this chapter now turns.

15.4.2 Thetheory of change

This discussion of the theory of change starts from the rebuttable assumption that
the regulatory management system is trying to improve regulatory quality.41 To

3 Claudio M Radaelli and Fabrizio De Francesco “Regulatory Impact Assessment” in Robert

Baldwin, Martin Cave and Martin Lodge (eds) The Oxford Handbook of Regulation (Oxford
University Press, Oxford, 2010) 279 at 292. Note also that regulatory management regimes
are now included as a behind the border requirement for acceding to international trade
agreements and is proposed in the Trans-Pacific Partnership. See the discussion in Susy
Frankel, Meredith Kolsky Lewis, Chris Nixon and John Yeabsley “The Web of Trade
Agreements and Alliances and Impacts on Regulatory Autonomy” (ch 2) in this volume.

See Mark Bennett and Joel Coldn-Rios “Public Participation and Regulation” in Susy Frankel
(ed) Learning from the Past, Adapting for the Future: Regulatory Reform in New Zealand
(LexisNexis, Wellington, 2011) 21.

This premise about the role of the legislature in Westminster systems seems optimistic in
the face of Ladley’s Law. In brief, Ladley’s Law states that oppositions do not criticise
government policy in order to improve it, they attack the policy in order to overthrow the
government. See Mark Prebble With Respect: Parliamentarians, officials, and judges too
(Institute of Policy Studies, Wellington, 2010) at 187. Andrew Ladley’s iron rule of political
contest is described by Prebble at 3. The highly politicised debate in the chamber of the
House is an unlikely environment to encourage improvement in legislation.

See Patrick A McLaughlin and Jerry Ellig “Does Haste Make Waste in Regulatory Analysis?”
(Mercatus Center, Working Paper No. 10-57, November 2010), available at
<www.mercatus.org/sites/default/files/publication/wp1057-does-haste-make-waste-in-
federal-regulations.pdf> for United States evidence that there is a spike in regulatory
activity during the President’s “lame-duck” period and that these regulatory proposals
receive much less thorough scrutiny by the Office of Management and Budget.

Ministry of Business, Innovation and Employment “Code of Good Regulatory Practice”
(2006), available at <www.med.govt.nz>.

Other objectives include reducing the volume and/or total cost of regulation, compliance with
the requirement of international trade agreements and symbolic action.
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illustrate the theory of change we turn to the work of Gary Coglianese. Coglianese
uses a simple schema to bring out the complexity of evaluating individual
regulations as well as regulatory management systems. What Figure 15.3 brings
into sharp focus is the key links that need to be articulated in a coherent theory of
change. In particular, the figure points out the need to be clear about whose
behavior the regulatory intervention is trying to change and in what way it is to be
changed.

His schema, shown in Figure 15.3, starts with the formal institutions (A), the
meta-system of regulatory management (B), the individual regulation of interest,
which is nested in a bigger set of regulations (C), through implementation (D) to
desired behavior change (E), transmitted through intermediate outcomes (F) and
final outcomes (G). The diagram reminds us that regulation is part of a wider system
that is influenced by factors outside of the simple linear flow.

Figure 15.3: Coglianese casual map of regulation
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Source: Figure 1.1 Evaluating the Performance of Regulation

and Regulatory Policy (2011)*

Annex 1 uses the schema to organise the evidence from previous studies on the
impact of regulatory management in OECD countries. It shows that evaluations can
occur at each step along the way. Between the regulatory management system (B in
Figure 15.3) and the regulation of interest (C) there are two measurement points.
Content evaluation focuses on the extent to which the analysis complies with the RIA
requirements, while output evaluations measure the quality of the analysis

2 Cary Coglianese “Measuring Regulatory Performance: Evaluating the Impact of Regulation

and Regulatory Policy” (OECD Expert Paper No 1, August 2012), available at
<www.oecd.org/gov/regulatorypolicy/1_coglianese%20web.pdf>.



undertaken. Between the regulation of interest (C) and behavioral change (D) impact
evaluation studies assess the influence of the RIA on decision making. Outcome
evaluations (G) examine whether there was a change in the quality of regulation as a
consequence of the RIA process. Figure 15.3 brings out the high information
requirements to adequately monitor the stock of regulation and to evaluate its
effectiveness.

15.4.3 Competing theories of change

Quite different theories of change or Iogics43 are in operation in different
jurisdictions operating superficially similar regulatory management systems
including the logics of delegation, rational policy making and democratic
governance. The next part of this chapter will use the Regulatory Impact Analysis
(RIA) to explore the different logics.**

(a) Delegation

The first logic — delegation — explains the rise of RIAs in the United States. President
Reagan needed to achieve greater control over rule making by executive agencies in
order to pursue an agenda of deregulation.

Elements of this logic were also evident in New Zealand’s early experimentation
with regulatory management through business compliance cost reduction. The
logic of the argument was that the vast majority of regulations are driven by
bureaucrats’ agendas rather than ministers’ priorities. Discussions with Ministry of
Economic Development staff suggest that the early regulatory management
regime targeted behaviour change in bureaucrats by giving the New Zealand
Cabinet collectively greater information with which to control bureaucrat-driven
rule making. When first introduced the RIA placed great emphasis on providing
ministers with a short (two—three page) problem definition and assessment of
options and consequences so that ministers could make more informed decisions
about regulatory quality.

However, this logic and theory of change does not explain how the New Zealand
regime has changed over time with the growing length of RISs and the requirement
to have separate agency certification and ministerial statements.

(b) Democratic governance

The second logic — democratic governance — argues that by increasing the
transparency of the making and enforcing of administrative rules, regulation
making will become more open to diffuse interests and more accountable to

3 Claudio M Radaelli and Fabrizio De Francesco “Regulatory Impact Assessment” in Robert

Baldwin, Martin Cave and Martin Lodge (eds) The Oxford Handbook of Regulation (Oxford
University Press, Oxford, 2010) 279 at 281.

The discussion in [15.2.1] above drew out that although the RIA is the main instrument in
the regulatory management regime, it is not the sole one. Other instruments, which include
regulatory plans, regulatory scanning and ad hoc reviews, are not included in the discussion
in [15.4.3] for ease of exposition.
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citizens and Parliament. In this context it is the behaviour of ministers and, to a
lesser extent, senior bureaucrats that are targeted.

Greater transparency and increased use of consultation contributes to building
the public understanding of, and hence legitimacy of, regulations. As Scott Jacobs
.. 45
put it:

Essentially, RIA has become one of the methods through which societies speed up
learning. Because it is an open and consultative technique, it stimulates social
learning, in which various stakeholders involved in the issue gain a clearer sense of
the options, and trade-offs, and the consequences of solutions, than in the past.

(c) Rational policy making

A different logic is evident is the current regulatory management regime in New
Zealand. The current regime requires that the cabinet paper (a minister’s
document), is augmented by a RIS, which is an independent assessment prepared
by the department. In essence, this lifts the veil on the department’s advice to its
minister and allows the Cabinet collectively greater control over individual ministers
and their portfolios.

The third logic — based on rational policy making — has two variants. The first
variant is the “formal assurance” model reflected in the United States and
Australian systems. This logic suggests that the more systemic use of economic
analysis (cost-benefit analysis (CBA) in particular) will lead to a more informed
policy process, which in turn will lead to an improvement in the quality of decision
making. The second variant is the “process transparency” model used more in the
New Zealand system. In this approach emphasis is placed on including the RIA early
in the policy process. Rather than RIA as a tool centred on CBA, the RIA is centred
on questions and alternative options. The desired effect is that RIA is used to
impose a more disciplined, rational structure on the development and
communication of policy proposals which will lead to an improvement in the quality
of decisions.* The latter approach accepts that policy making itself is not a rational
process, but tries to introduce greater discipline into the policy analysis process.

In contrast with a delegation logic, where the problem was an agency problem
of alignment of bureaucrats or politicians, here the objective is to address
weaknesses in regulatory analysis capability. The objective of the “process
transparency” approach is to change the behaviour of bureaucrats by improving
regulatory analysis and the policy advice process. This logic is strongly reflected in
later versions of the regulatory management policy which results in the growing
length and complexity of RISs and the relocation of lead responsibility for regulatory

3 Scott Jacobs “Current Trends in Regulatory Impact Analysis: The Challenges of

Mainstreaming RIA into Policy-making” (Jacobs and Associates, 30 May 2006) at 14,
available at <www.regulatoryreform.com>.

In practical terms — the “assurance” model relies on substantial 100+ pages CBA generally
prepared at the end of the policy process, commissioned from outside consultants. By
contrast the “process transparency” model places less emphasis on formal quantatitive
techniques and greater emphasis on making the RIS an early part of the process to ensure a
wide range of options are considered early in the process.
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management to the Treasury.

The theory of change is that with better analysis, bureaucrats will provide better
advice which will enable ministers to make better decisions, which will then result
in better quality regulations.

However, this is not the only logic underpinning the New Zealand regime. RISs of
regulatory proposals considered by Cabinet are subsequently published when the
resulting legislation is introduced into the House. The RIS is not updated for the
Parliament debate to take into account any changes made as a result of Cabinets’
deliberations. This greater transparency is consistent with the democratic
governance logic involving opening the regulatory process to diffuse interests and
making it more accountable to citizens and Parliament. The implication of this
publication requirement for public service bargains is explored further in this
chapter below.

In summary, the rational policy making logic is the dominant logic used in OECD
documents and in official thinking in New Zealand. However, traces of all three
logics can be found in OECD and New Zealand government documents. The logic
and desired impacts on behaviour from regulatory management are different in
New Zealand from comparable jurisdictions. The different logics are targeted at
different actors and aim to change different behaviours in different ways. These
different logics are not mutually exclusive or completely incompatible, but they do
imply distinctly different theories of change. The next part of this chapter explores
how the costs of regulatory management compare with the benefits and the
available evidence relevant to the different theories of change.

15.5 What are the likely costs and benefits of
regulatory management?

CBA is the process of comparing the likely costs and benefits of a policy proposal
over time. CBAs were central to RIS processes in the United States, but less central
in Europe, and New Zealand. As discussed in the previous part (at [15.4.3]) New
Zealand guidance tends to emphasise RIA as a process centred on questions and
alternative options, rather than RIA as a tool centred on CBA. Radaelli and Meuwse
observe that, “Cost benefit tests do not make much sense in a situation in which a
minister is expected by a Parliament to exercise discretion in accordance with the
political preferences of the Parliamentary majority."47 In the United States,
however, the separation of powers alters the position. The Executive Orders that
established the regulatory function of the Office of Information and Regulatory
Affairs (OIRA) within the Office of Management and Budget also required that any
new regulation proposed by an Executive Agency must pass a cost-benefit test.

However, the requirement for a CBA does not appear to have been generally
applied to regulatory management before meta-regulation regimes were
established. Annex 1 provides a summary of studies that evaluated the

4 Claudio M Radaelli and Anne CM Meuwse “Better Regulation in Europe: Between Public

Management and Regulatory Reform” (2009) 87(3) Public Administration 639 at 645.



effectiveness of RIAs in a range of OECD countries. An initial literature search
identified one study which attempted to quantify the cost and benefits of
regulatory management, and one study of the cost effectiveness of regulatory
impact assessment. The lack of citations of these papers or comparable studies
suggests the field is sparse.



15.5.1 Cost-benefit analysis of the United States regulatory
management regime

The study using CBA was undertaken by Robert Hahn (2009) who prepared a
stylised review of the cost and benefits of regulatory management in the United
States. The main direct incremental cost Hahn identifies is the cost of doing and
reviewing the regulatory analysis. The main direct benefits are the present value of
any improvements in regulatory policy and the greater transparency in regulatory
policy making.*® Hahn finds that the total costs in the United States for reviewing
100 major regulations each year are around USD 74 million:*’

... | think, but cannot show definitively, there are many regulatory proposals for which
net benefits increased by at least a billion annually as a result of analysis and
regulatory evaluation .... Thus, the current system is likely to have benefits in excess
of costs, if one makes two key assumptions: all proposed policies would have been
implemented without regulatory evaluation; and the costs of policy delay50 from
regulatory evaluation are small.

Hahn’s analysis highlights that while the costs are reasonably easy to identify,
estimating the benefits is more complicated. One complication is indirect effects —
Hahn does not attempt to quantify the benefits from improvements in transparency
which is discussed in the next part of this chapter. The major complication is the
difficulty of attributing improvements in regulation making directly to regulatory
management. In addition to detailed information on the net costs and benefits of
proposal, a CBA also requires information on the net costs or benefits of the
counterfactual that would have been adopted without regulatory evaluation. The
counterfactual — what would have happened otherwise — is required in order to
attribute improvements to regulatory policy making as a result of the regulatory
management system. In a sense Hahn’s analysis evades the key CBA challenge.

15.5.2 Cost-effectiveness analysis of regulatory management
in Victoria
The cost-effectiveness analysis was undertaken by staff at Victoria Competition and

Efficiency Commission using the gross savings from RIA processes over the period
2005-2006 to 2009-2010.>' The incremental costs of undertaking RIA were

a8 Robert W Hahn “An Evaluation of Government Efforts to Improve Regulatory Decision

Making” (2010) 3(4) International Review of Environmental and Resource Economics 245 at
281. Hahn also identified potential indirect benefits including discipline, future rule asking,
learning by doing and suggesting improvements in future rule making.

Robert W Hahn “An Evaluation of Government Efforts to Improve Regulatory Decision
Making” (2010) 3(4) International Review of Environmental and Resource Economics 245 at
283 (emphasis in original).

This seems a plausible assumption because of something Hahn does not discuss: option
value. Delay may impose forgone benefits, but it also leaves open the option of doing
something else which may be more valuable. See Graeme Guthrie Real Options in Theory
and Practice (Oxford University Press, New York, 2009).

Sam Abusah and Catherine Pingiaro “Cost-effectiveness of regulatory impact assessment in
Victoria” (Victorian Competition & Efficiency Commission, Staff Working Paper, Feburary
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estimated at AUD 3.2 million per annum.”> The average annual savings are
estimated at AUD 180 million (including two large one-off savings) or AUD 90
million per annum (excluding outliers). The most important savings came from
proposals not being implemented (including the two one-off savings), followed by
narrowing the scope of regulatory proposals, less onerous interventions being
selected, and finally thresholds and frequency of requirements being reduced.
Overall, the study findings are positive for each AUD 1 spent on a RIA, with AUD 56
gross savings identified or AUD 28, excluding the one-offs. Cost-effectiveness
analysis does not attempt to quantify the counterfactual or benefits such as the
increased transparency.

15.5.3 Evidence from other studies

Interestingly, there is a marked contrast between the findings from the one CBA
and one cost-effectiveness study available and the evidence from a number of
evaluations in a range of jurisdictions on the limited effectiveness of regulatory
management. NZIER’s 2009 paper summarised the position as follows:>*

Over the last decade there have been a number of papers reviewing the leading OECD
nations’ experience with RIA. The broad conclusions have been that RIA has a limited
impact on quantifiable measures and that effective implementation is difficult to
achieve.

Annex 1 contains a brief summary from a range of studies of RIA in different
jurisdictions. In brief the main conclusions are that:

e the majority of studies find modest, rather than significant, impacts on the
quality of regulation;
e qualitative case studies tend to be more positive about the impact of RIAs than
guantitative studies that use numerical measures;
e the studies are focused on the limited efficacy and effectiveness of RIA and
generally did not consider the compliance costs; and
e only one study (Jacobs)® finds that the quality of regulation declined following
the roll out of RIAs, although this was compared to a trial period for RIAs rather
than the pre-RIA era.
In short, almost all of the studies find very limited positive impacts of RIAs on the
quality of regulation. However, the one CBA and one cost-effectiveness study both
find significant positive impacts from RISs.

2011), available at <www.vcec.vic.gov.au>. The Victorian study is a measure of
effectiveness rather than a full CBA because it does not include any benefits forgone from
reducing regulatory requirements.

Sam Abusah and Catherine Pingiaro “Cost-effectiveness of regulatory impact assessment in
Victoria” (Victorian Competition & Efficiency Commission, Staff Working Paper, Feburary
2011) at 14, available at <www.vcec.vic.gov.au>.

New Zealand Institute of Economic Research “RIA in Context: Where does New Zealand
Stand” (unpublished report to The Treasury, November 2009) at 1.

Scott Jacobs “Current Trends in Regulatory Impact Analysis: The Challenges of
Mainstreaming RIA into Policy-making” (Jacobs and Associates, 30 May 2006), available at
<www.regulatoryreform.com>.

52

53

54



The next part of this chapter develops a stylised view of the costs and benefits of
New Zealand’s regulatory management regime. It explores whether New Zealand’s
experience is consistent with the general pattern in the literature of modest
positive gains or more consistent with Hahn’s assessment of significant returns
from regulatory reviews in the United States and the high cost-effectiveness of the
RIA process in the state of Victoria.

15.5.4 Stylised CBA of New Zealand’s RIA requirements

This part discusses a stylised CBA of New Zealand’s regulatory management regime.
The CBA reviewed the Regulatory Impact Analysis of new regulations through the
Regulatory Impact Statements (RISs) as this is the main focus of the regulatory
management system.”® Reviews undertaken by NZIER and others for the Treasury
have found that the quality of RISs varies significantly. For example, the latest review
by Castilia estimates that in 2011, 36 per cent fully met, 50 per cent partially met and
14 per cent did not meet, Cabinet RIS requirements (detailed in Cabinet Office
Circular CO (09) 8).>° Anecdotal evidence from New Zealand suggests that the
majority of RISs are treated as a compliance exercise and completed at the end of
the policy development process, if at all.”” However, the minority are used as an
integral part of the fabric of the quality assurance process for regulatory policy as it
is being developed.

(a) Costs

Looking first at the costs, regardless of whether the RIA is built into the process or
treated as a compliance exercise at the end, the extra costs associated with the RIA
process are unlikely to be significant. The Treasury regulatory team has four full-
time equivalents (FTEs) working on RIS assessments at a cost (including overheads)
of around NZD 200,000 per FTE. So, based on the 2010-2011 volume of 50 RISs,
that converts to NZD 16,000 per RIS. This is in the same ballpark figure of Hahn's
estimate (in footnote 155) of OIRA’s costs of USD 20,000 per review.

No information is available in New Zealand on the extra costs incurred by
regulatory agencies. In the United States cases Hahn found that the total cost of an

> The CBA, discussed above, looked at the screening of new regulations before adoption. The

possibility of applying CBA to the regulatory management of the stock of existing regulation
was explored as part of developing this chapter. The conclusion was that, as the regime for
managing the stock of regulation is still in its infancy, it was too early to assess overall cost
and benefits. However, the analysis behind the CBA of the RIS process (shown in Figure
15.4) is likely to apply to management of the stock of regulation. The intuition is that a
small cost will be incurred in scanning existing regulations. However, the potential payoff is
significant if the scan of existing regulations identified some regulations imposing significant
costs because of changes in tastes, technology and so on.

Castilia Strategic Advisors “Regulatory Impact Analysis Evaluation 2012” (The Treasury, June
2012) at i, available at <www.treasury.govt.nz/publications/guidance/regulatory/
riareview/ria-review-jun12.pdf>.

An unpublished Treasury analysis suggests that in 2011 around two-thirds of government
bills were accompanied by a RIS and only 50 per cent of those without RISs had received a
formal exemption.
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individual regulatory analysis in agencies ranged from USD 18,000 to USD 8 million,
with an average cost of USD 700,000 and a median cost of USD 270,000, but
estimates the additional costs involved in the RIS process at between USD 20,000 to
usD 40,000.58 The state of Victoria in Australia estimates the average incremental
cost was AUD 77,201 per RIA.>® New Zealand’s RIS regime is less onerous than the
United States and Victoria’s, so Victoria estimates seem plausible conservative
estimates for New Zealand.

In addition to the direct costs potentially there are indirect costs as well. It is
arguable that RIAs are not just a means to improve regulation — RIAs have distinct
political consequences and need to be understood as a political tool. RIAs can be
used to protect the rule maker not attack it.

(b) Benefits

The benefits will depend in part upon whether the RIS process is treated as a
compliance exercise or used as an integral part of the fabric of the quality assurance
process. Where the RIS is treated as a compliance exercise, benefits are negligible
and are likely to be outweighed by costs.

(c) Costs and benefits compared

In Figure 15.4, below, we show the Net Cost (NC) of the individual CBA as a small
negative number. In the case where the RIS is used as part of the fabric of the
quality assurance (QA) process, the experience from a number of the case studies
was that the RIA process does help in refinement of options and selection of lower
cost interventions or lower thresholds and requirements. As a result, more effective
options are chosen to achieve a given policy objective. In these cases there was a
Net Benefit (NB). The overall sign and magnitude of the CBA will depend upon the
balance between those treating RIA as an exercise in compliance and those who use
RIA as part of the fabric of quality assurance. The key point is that it takes one large
net benefit (LNB) or a series of smaller net beneficial changes (NBs) to show that
the RIA process overall adds value.

The stylised examples of the costs and benefits of RIAs are shown in Figure 15.4.
The payoff looks like that from oil exploration or from an insurance policy. With oil
exploration, a wild-cat well has a 19 out of 20 chance of being dry. In one out of 20
cases economic oil and gas reserves are identified, although often the find, while
worth developing, has a small net benefit. However, occasionally in oil exploration
there is a large find where the payoff is huge — hundreds of times the cost of drilling
the original well. Similarly, the payoff from the RIA process is like an insurance
policy with a low deductible; one pays a regular premium, in order to receive a

> Robert W Hahn “An Evaluation of Government Efforts to Improve Regulatory Decision

Making” (2010) 3(4) International Review of Environmental and Resource Economics 245 at
282.

Sam Abusah and Catherine Pingiaro “Cost-effectiveness of regulatory impact assessment in
Victoria” (Victorian Competition & Efficiency Commission, Staff Working Paper, February
2011) at 28, available at <www.vcec.vic.gov.au>.
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sporadic series of small claims, but with the added potential for a very large payoff
thereby averting some significant damage.60

Figure 15.4: Stylised CBA for RIAs
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The Regulatory Standards Bill, discussed in the introduction to this chapter,
provides an example illustration of the potential for a large payoff. The Bill, as
developed by the Regulatory Taskforce, proposed an active role for the courts in
reviewing regulations based on the principles of good law making. While some
prominent lawyers supported the Bill, the balance of opinion in the legal and policy
community was opposed.61 One of the features of the Bill that received particular
comment was the potential for introducing greater legal uncertainty, because of
the more expansive role the courts required in reviewing the merits of regulation in
terms of consistency with principles of responsible regulation. This would
accelerate the move away from the traditional focus of administrative law reviews,
compliance with the procedure and process followed, toward a greater emphasis
on review of the merits of the regulation.

The background to the Bill was discussed in chapter 8% of the first book of this
Regulatory Reform Project, and the arguments for and against need not concern us
here. What is important is the role of the Treasury RIS in providing publicly available
advice on alternative options, one of which (Option 5) was subsequently built into
the coalition agreement. This shows the potential payback from the RIA process in
“heading off at the pass” potentially damaging regulatory proposals. The question

80 Abusah and Pingiaro state that in Victoria 15 per cent of the total 209 regulatory proposals

between 2005 and 2010 were substantially changed and two of those changes yielded very high
gross benefits: Sam Abusah and Catherine Pingiaro “Cost-effectiveness of regulatory impact
assessment in Victoria” (Victorian Competition & Efficiency Commission, Staff Working Paper,
February 2011) at 5, available at <www.vcec.vic.gov.au>.

See “Special Issue: The Regulatory Responsibility Bill” (2010) 6(2) Policy Quarterly 1 for a
sample of the arguments for and against the Bill.

Rayner Thwaites and Dean Knight “Review and Appeal of Regulatory Decisions: The Tension
between Supervision and Performance” in Susy Frankel (ed) Learning from the Past,
Adapting for the Future: Regulatory Reform in New Zealand (LexisNexis, Wellington, 2011)
215.
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that a CBA has to answer is the counterfactual — what would have happened
without the RIS? To what extent was the Regulatory Standards Bill already “dead in
the water” and the RIS simply administering the last rites before death? To what
extent was the RIS influential in heading off the Bill? The CBA requires the discipline
of ensuring that these questions be addressed.

15.6 What are the potential indirect and unforeseen
consequences?

All good CBAs also include a consideration of indirect effects, risks and
uncertainties.

15.6.1 Improvement of the quality of regulatory proposals

One indirect effect of regulatory management is the improvement of the quality of
regulatory proposals by deterring agencies from bringing forward high-cost
proposals with low regulatory effectiveness. In the New Zealand case, some low-
quality regulatory proposals do not proceed as a result of the risk screening through
the Preliminary Risk Assessment.

15.6.2 The internationalisation of regulatory management

A second indirect effect arises from the internationalisation of regulatory
management regimes. While regulatory management regimes were developed to
focus on domestic regulatory objectives, there are two emerging international
developments whose importance is likely to grow over time. The discussion under
15.3 above identified the internationalisation of policy as a major force that New
Zealand faces for the foreseeable future. Standard setting is increasingly
undertaken by international organisations, such as the International Federation of
Accountants setting International Public Sector Accounting Standards. The
introduction on RIA-type regimes applying to international organisations can
introduce greater discipline and transparency into their rule making processes and
provide information that member countries can use tactically to influence the
development of standards.

The other aspect of internationalisation is the proposal to include “behind the
border” requirements for regulatory coherence for acceding to international trade
and services agreements such as the one under development in the Trans-Pacific
Partnership. Any requirement to introduce RIA-type regimes would impose few
direct costs on New Zealand, as an RIA regime is already in place, but does have the
potential to improve New Zealand’s trade access. The potential for improved access
arises from RIA requirements increasing the transparency and disciplining the policy
processes required in other jurisdictions before new “behind the border” trade
barriers were erected.®> However, the greater discipline and transparency

& It is important to note that while trade liberalisation generally acts to reduce the stock of



introduced by the internationalisation of regulatory management can also be used
tactically by other vested interests for their own advantage. The companion chapter
in this volume titled “Defining the Ambit of Regulatory Takings"64 and “Trade
Agreements and Regulatory Autonomy: The Effect on National Interests”® discuss
the potential for trade and services regimes to be used in trade disputes as a twin-
edged sword. Moves to plain packaging for cigarette packs, on public health
grounds, have been attacked as a breach of international intellectual property
agreements. Whether regulatory management regimes can also be used in a similar
way to attack regulatory sovereignty is untested.

15.6.3 Greater transparency improving the
guality of regulation

Another potential indirect effect identified by Hahn was the improvement of the
quality of regulation arising from greater transparency in regulatory policy
making.66 The New Zealand Treasury Regulatory Impact Analysis Handbook
emphasises the need for consultation as part of the policy development process
and sets out principles for effective consultation.®” The first chapter by Mark
Bennett and Joel Colén-Rios discussed in more detail the role of consultation.®® It
identified consultation as an “input” and an “output”. Consultation as an “input”
into the regulatory policy development and decision making process can improve
regulatory quality. Consultation can identify design flaws and potential “trip wires”,
and advance the design of more sophisticated “little” policy regimes.

Consultation on an “output” contributes to building the public understanding of,
and hence legitimacy of, regulations. Consultation on the policy design creates “buy
in” and is essential to effectiveness in the implementation phase.69

existing barriers to trade at the border, RIA-type regimes focus on improving the
transparency and accountability mechanisms operating on the flow of new or amended
behind the border barriers. See Susy Frankel, Meredith Kolsky Lewis, Chris Nixon and John
Yeabsley “The Web of Trade Agreements and Alliances and Impacts on Regulatory
Autonomy” (ch 2) in this volume.

Chapter 9 in this volume.

Susy Frankel and Meredith Kolsky Lewis “Trade Agreement and Regulatory Autonomy: The
Effect on National Interests” in Susy Frankel (ed) Learning from the Past: Adapting for
the Future: Regulatory Reform in New Zealand (LexisNexis, Wellington, 2011) 411.
Robert W Hahn “An Evaluation of Government Efforts to Improve Regulatory Decision
Making” (2010) 3(4) International Review of Environmental and Resource Economics 245 at
281.

The Treasury Regulatory Impact Analysis Handbook (The Treasury, 2009) at 22, available at
<www.treasury.govt.nz/publications/guidance/regulatory/impactanalysis/ria-handbk-
nov09.pdf>.

Mark Bennett and Joel Coldn-Rios “Public Participation and Regulation” in Susy Frankel (ed)
Learning from the Past, Adapting for the Future: Regulatory Reform in New Zealand
(LexisNexis, Wellington, 2011) 21.

For a longer discussion see the companion chapter “Public Participation in New Zealand’s
Regulatory Processes” (ch 6) in this volume.
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15.6.4 Greater transparency changing the public
service bargain

The previous part of this chapter discussed the positive role of greater transparency
in the policy development process increasing the legitimacy and effectiveness of
the regulations. An indirect effect of this greater transparency is the impact on the
conventions and arrangements that apply under Westminster-derived systems. Box
15.1 below discusses the perplexing issue of the role of RIS in the light of the roles
and responsibilities of ministers and public servants.

In brief, the public servant must tender free and frank advice, but the ministers
decide policy. The public service duty is to implement the policies of the
government of the day. In theory under this doctrine public servants explain policy
but they do not defend government policy nor make policy. In return for the loyalty
to the government of the day, public servants have a right to anonymity.

Box 15.1: Morphing Public Service Bargains —the Role of RISs

In the original Diceyian70 version of ministerial responsibility, in principle, virtually every action
by a department was treated as if it were the ac on of the minister. In theory, the minister was
accountable for their decisions and the actions of the department to the public through Par-
liament and the election process. In this simple version ministers set the policy and are respon-
sible for the running of the department. The public service has no personality; it is loyal, neu-
tral (in the sense of non-partisan) and anonymous. While the Diceyian doctrine might be a
useful fiction when government is small and, in New Zealand’s case when it fitted into the Old
Government Buildings, this clearly is not sustainable for a modern state.

New Zealand public sector reforms of the late 1980s modified the Diceyian doctrine some-
what. The operation of the Official Information Act 1982 (OIA) ensures that virtually all policy
advice is potentially available after the government has made the policy decision. There is a
growing practice for the Cabinet papers themselves to be posted on the government website
so, other than in a few areas like defence, officials draft papers on the basis that these will
become publicly available.

The Cabinet Manual states:”"

Ministers decide both the direction and the priorities for their departments. They should not be in-

volved in their departments’ day-to-day operations. In general terms, Ministers are responsible for

determining and promoting policy, defending policy decisions, and answering in the House [of Rep-
resentatives] on both policy and operational matters.

Thus, ministers are politically responsible (answerable) for the actions of their department,
while the chief executive is managerially responsible. A public servant’s duty is to advise the
minister and then to implement his or her policy decisions.

The Cabinet Manual states:”

Advice given to Ministers must be honest, impartial, and comprehensive. It must also reflect the pri-

orities determined by the government of the day. During the policy development process, the ad-

vice given by officials should be free and frank, so that Ministers can take decisions based on all the
facts and appreciation of all the options. Once policy is determined, departments are responsible for

its effective implementation.

70 AV Dicey Introduction to the Study of the Law of the Constitution (MacMillan & Co, London,

1889); first published in 1885 under the title AV Dicey Lectures Introductory to the Study of
the Law of the Constitution.

Cabinet Manual (DPMC, 2008) at [3.5].

Cabinet Manual (DPMC, 2008) at [3.52].
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The RIA process contains some provisions that seem at odds with the underpinnings
of the Cabinet Manual and goes beyond the current practice under the OIA. The RIA
process requires the minister to certify that the proposed regulation in the Cabinet
paper is consistent with the Government Statement on Regulation: Better
Regulation, Less Regulation which requires that it is “required, reasonable, and
robust”.”> This requirement is unexceptional. What is more interesting is the
requirement for a public servant to provide an independent attest as to the validity
of the policy analysis and conclusions in the RIS. A named official is expected to
provide a judgment, independent of the government of the day, on the merits of
the various options which might meet the stated policy objective, including the
minister’s proposal. The Treasury manual also suggests that the official make a
judgment on one objective compared to another. In practice, however, the focus of
the RIS is on analysis of alternative means or options rather than evaluating
competing goals or objectives.

The public official responsible for the RIS is required to:”

e [disclose] information to highlight any key gaps, assumptions, dependencies and
significant constraints, caveats or uncertainties in the analysis [; and]

e [indicate] whether any of the policy options are likely to have effects which may
not align with the commitments in the Government Statement on Regulation ...

The RIS is made publicly available when the Bill is tabled in the house. The RIS is
seen as a departmental, not ministerial, document. This is reinforced by the
Independent QA" of the RIS (but not the Cabinet paper), either by someone from
within the agency not directly involved in the proposal (for smaller policy proposals)
or by the Treasury Regulatory Team for significant proposals.

What is to be made of the potentially conflicting declarations of the minister in a
Cabinet paper and a public official in the RIS? Suppose the public official has already
provided free and frank advice as part of the regulatory proposal development
along the lines that proposed regulatory intervention is unlikely to achieve its
intended goal. This advice could also conclude that the approach is not consistent
with the government’s overall regulatory policy. Having considered that advice, the
government of the day may decide to pursue a regulatory option regardless.

Under long-standing Westminster doctrines the public servant has a duty to

73 Hon Bill English and Hon Rodney Hyde “Government Statement on Regulation: Better

Regulation, Less Regulation” (The Treasury, 17 August 2009) at 1, available at
<www.treasury.govt.nz/economy/regulation/statement/govt-stmt-reg.pdf>.

The Treasury Regulatory Impact Analysis Handbook (The Treasury, 2009) at 22, available at
<www.treasury.govt.nz/publications/guidance/regulatory/impactanalysis/ria-handbk-
nov09.pdf>. In practice, departments are not required to express a view on the overall
merits of the minister’s preferred option but are required to identify costs, benefits and
other impacts of the options identified.

The QA does not comment on the actual policy conclusions reached in the department’s
RIS, but only on whether the analysis was complete, convincing, consulted, clear and
concise. See Annex 3 of The Treasury “Regulatory Impact Analysis Handbook” (The
Treasury, 2009), available at <www.treasury.govt.nz/publications/guidance/regulatory/
impactanalysis/ria-handbk-nov09.pdf>.
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implement the policy to the best of their ability and to explain (but not necessarily
defend) that policy publicly. Continuing to tender that advice will undermine the
government’s belief in the willingness of the public officials to implement the
policy.

How then does a loyal public servant respond to the RIS requirements? In the
Westminster tradition it is the duty to the minister that is paramount, so is it their
duty to explain government policy and put the best possible face on the regulation?
The RIS requires a named official to provide a judgment, independent of the
government of the day, on the merits of a range of options including the minister’s
proposal. What if the minister does not accept that the duty to be independent
trumps their duty of loyalty to the government of the day? Would the minister see
this as the department undermining (sometimes termed “white anting”) the
minister or the Cabinet? What if the minister refuses to work with the official who
was responsible for the RIS? If the minister attacks the public servant’s opinion
publicly does the department have the right of reply?

The answer to these questions will depend upon the context, the issue and the
minister. The Treasury has long held a view independent of the government of the
day, and successive Ministers of Finance and Prime Ministers have accepted that
role. However, other departments have not been so fortunate and the
overwhelming impression is that under successive administrations over the last 15
years, free and frank advice has been under attack. The legislation currently being
considered as a response to the “Better Public Services Advisory Group Report”,
proposes to amend the State Sector Act 1988 to make the provision of “free and
frank” advice an explicit responsibility of departmental chief executives.”®

These are important questions for which there are no open-and-shut answers.
The independent certification function in the RIA is reshaping institutions, in
particular, by remaking the bargain between ministers and bureaucrats. There may
be good reasons to review that relationship, and to recognise that increasingly
public servants have duties which require that they act independently of the
government of the day on statutory independent and mandated functions. The RIS
allows senior public servants to meet their duty to advise Cabinet collectively, not
just loyally serve the individual minister. Good arguments can be developed that
the New Zealand public service not only has a personality, but that this personality
is an important part of the constitution. My point is that the issue is bigger than the
RIS, but that the long-standing bargain between the public service is moving further
and further away both from the original Diceyian version, and that amended by the
public sector reforms of the late 1980s and codified in the Cabinet Manual.

15.7 What remains to be done?

The previous section on the cost-benefit analysis of regulatory management
provided evidence on RIA processes that scan new regulatory proposals. Relatively
little evidence was available on the effectiveness of the management of the stock of

76 See State Services Commission “Better Public Services Advisory Group Report” (November 2011),

available at <www.ssc.govt.nz/sites/all/files/bps-report-nov2011_0.pdf>.



existing regulations. This was because systematic management of stocks (as
opposed to flows) is still in its infancy.77 As George Tanner, former Chief
Parliamentary Counsel, observed (in email correspondence), “the lack of any
systematic process for post-enactment scrutiny means that routine maintenance of
some very major pieces of legislation rarely happens. We paint our houses and
service our cars, but we don’t look after our laws in the same way.”

Departments are required to undertake regulatory scans (which involve
scanning the existing stock with a view to identifying which regulations are in need
of review) and meeting any performance reporting required for the use of funding
appropriated for the cost of administering regulation. Parliament also has a
potential role through select committee reviews of departments. However, the
primary focus of the regulatory management system is on the ex ante review of
new legislation. In short, New Zealand is applying standard managerial approaches
to the stock of regulation rather than many special measures.

15.7.1 Smarter management of the stock of regulation

So what would smart management of the stock of regulation look like? Regulation,
as Michael Greenstone observed in the introductory quote, “is largely based on
faith rather than evidence.” The uncertain effects of regulation means that the
design of regulations needs to allow for changes in tastes, technologies and
methods of production and would tend to avoid options with high sunk costs and
irreversible choices. Smart scanning of regulation would involve scanning based on
risk assessment tools.

One of the defining characteristics of much regulation is that it is a process of
experimentation as the behaviour of regulatees will adapt over time.”® This
adaption can take the form of changes in tastes and preferences (recent examples
include social attitudes to smacking and smoking) and changes in technology and
methods of production. Regulations based on particular technologies and tastes are
less likely to be resilient than those that enable adaptation.79

These changes can go both ways in how net benefits from regulation change
over time. Some enabling regulation such as the incorporation legislation
(Companies Act 1993) and rules on weights and measures, by enabling voluntary
behaviours that might not have occurred otherwise, expand the possibility sets.
Other regulations that mandate minimum standards, certain technologies and
techniques, constrain possibility sets. Smart regulatory scanning would focus on

77 I am grateful to Jonathan Ayto of the Treasury for discussion on this topic and for an

internal email which draws the analogy between management of the stock of regulation
and management of the stock of physical assets. This part of the chapter draws from that
email and those discussions.

See Peter Mumford Enhancing Performance-Based Regulation: Lessons from New Zealand’s
building control system (Institute of Policy Studies, Wellington, 2011).

See also Paul G Scott and David de Joux “Uncertainty and Regulation: Insights from Two
Network Industries” (ch 11) in this volume; and Susy Frankel, Chris Nixon, Megan
Richardson and John Yeabsley “The Challenges of Trans-Tasman Intellectual Property
Coordination” (ch 4) in this volume.
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identifying those existing regulations where distortions increase and possibilities
decrease over time.

In a sense, the state of regulatory management now is analogous to financial
management prior to the passage of the Public Finance Act 1989 (PFA). Before the
reform of 1989 the focus of budgeting was managing the flow of cash spending
over a one-year time horizon and there was no balance sheet to measure how the
stocks were being managed and limited attention to “out years”. This requires
addressing a number of issues: managing the flow, understanding the stock,
clarifying responsibilities, addressing capabilities, resources, incentives and
information.

(a) Managing the flow

The first stage in managing any stock, including the stock of regulations, is to try to
put some discipline around the flow of new regulations. In the case of regulation,
the RIS process and other requirements (such as regulatory planning) do that and
this chapter argues that there are valid public policy reasons for applying special
measures to regulations. However, the arguments for special measures apply with
the same force to the management of the existing stock of regulations as they do to
scanning the flow of new regulations.

(b) Know what the stocks are

The next stage in managing a stock is to know what the stocks are. The regulatory
scanning process revealed that a number of departments lack basic information on
the stock of regulations they had administrative responsibility for. Authoritative
registers of legislation and regulation were lacking or incomplete and often did not
include all tertiary regulations. The requirement for more systematic regulatory
scanning and planning has addressed this deficiency.

(c) Clarifying who is responsible for what

The third stage is clarifying who is responsible for the care of those stocks, and
clarifying what those responsibilities are. Every statute specifies one or more
administering departments. There is little guidance or specification of the duties
and responsibilities of an administering department. Similarly, the Cabinet Manual
is virtually silent on the minister’s role, beyond a short reference at [7.8.2]. A
department’s implied role is limited to the responsibility to provide policy advice to
the minister on any amendments to the legislation, on whether the legislation
needs amendment and answering queries from the public, Parliament and ministers
about that piece of legislation. Historically, while a few departments have more
actively monitored the operation of the legislation they are responsible for, the
regulatory stock-take revealed that a number of departments were not aware of
the stock of regulation they had responsibility for. Departments are now required
to undertake regulatory scanning to inform the annual regulatory programme
covering all primary, secondary and tertiary regulation.



(d) Establish a clear statement of the expectations

Beyond the limited performance reporting requirements, formal responsibility for
the stock of regulation is currently lacking. The obvious next step is thus to establish
a much clearer statement of the expectations for the roles and responsibilities of a
department administering legislation and to whom those responsibilities are owed.
This would be analogous to the department’s role in the maintenance and care of
physical assets on the agency’s balance sheet or the assets that they are
administering on behalf of the Crown. The legislative amendments to the State
Sector Act 1988, as part of the changes associated with the “Better Public Services
Advisory Group Report”, proposes to provide in legislation for departments’ roles
and responsibilities.*

While providing formal responsibility in legislation is an important step, great
clarity is required about what the expectations are of that role. The role would be
likely to include a forward-looking maintenance schedule detailing work planned to
maintain, modify, retire or replace regulations. There are two sorts of maintenance
— regular or routine maintenance (akin to painting the house) and deeper
refurbishment (akin to repiling the house). The Law Commission provides a vehicle
for undertaking major legislative refurbishment in a number of areas. Addressing
this responsibility raises issues of capabilities, resources, incentives and
information.

(e) Augmented capabilities required

The development of a legislative maintenance schedule will require departments to
augment existing capacities and skills, but need not involve a step change. Building
capability requires getting the “hard” and “soft” components of organisational
systems working together. The hard stuff (which is generally the easy components)
includes staff skills and capability and the formal systems for collecting, storing and
tracking regulations. The soft components (which are the hard components to
introduce) include the behavioral elements such as a culture of inquiry, professional
leadership, and engagement with key players on how the regulation is operating.

() Incentives

The issue of incentives presents a more difficult challenge. The financial
management reforms, with the introduction of accrual accounting, balance sheet
and capital change, proved very effective at improving departmental performance
in managing financial assets. The reforms have proved much less powerful at
improved management of non-financial assets. For example, chief executives have
shown an almost pathological desire to restructure departments despite the

8 The State Sector and Public Finance Reform Bill (55-1) introduced into the House in August

2012 proposes (at cl 25) to amend s 32 of the State Sector Act 1988 (Principal
responsibilities) as follows: “(1) The chief executive of a department or departmental
agency is responsible to the appropriate Minister for ... (d) the stewardship of — (i) assets
and liabilities on behalf of the Crown ... and (ii) the legislation administered by the
department or departmental agency”.



evidence that capability and performance is thereby reduced.®" It remains to be
seen how to create the incentives to improve management of the stock of
regulations and ensure that maintenance happens in the face of the multiple and
conflicting objectives facing departments. Resourcing will continue to be a pressure
point in an environment requiring doing better for less.

(g) Information and reporting on the state of the stock
of regulations

After the roles and responsibilities, capabilities and incentives are established, the
next stage is to articulate the information that the administering department would
be expected to collect, and what external reporting would be required about the
state of the stock of regulations that are their responsibility. This will require the
development of screening tools,* reporting standards and the role, if any, of
external audit. There is also scope to improve the links between stock management
and the RIS regime, which is currently focused on managing the flows of new
regulation. For example, in cases where an inadequate RIS has triggered the
requirement for a post-implementation review, there is no requirement for public
reporting of the results of that review, or for this review to be included in the
regulatory scanning process.

The development of reporting needs to be shaped by the intended user and
purpose. One of the themes that emerged from Stage One of the project was that
regulation is often a process of learning and experimentation. This suggests that
reporting needs to be developed with the emphasis placed on enabling learning,
rather than to provide external accountability. Putting measurement and reporting
in a learning frame is challenging because learning about the effect of regulations is
itself very difficult. These difficulties arise because of a number of reasons including
that effects are often separated in time and space and attribution of causation is
difficult. Regulation, as Michael Greenstone observed in the introductory quote, “is
largely based on faith rather than evidence.”

If regulation is viewed as a process of learning and experimentation, then there
are significant limits to the review of new regulation. Management of the flow of
new regulations needs to be accompanied by more effective management of
existing regulations. Focusing on the stock will raise organisational management
guestions about the capability of regulatory organisations rather than policy
guestions about the design of individual interventions. The focus on management
of the stock needs to include the factors that enable learning from “fast failure”. In
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Richard Norman and Derek Gill “Restructuring — an over-used lever for change in New
Zealand’s state sector?” (Institute of Policy Studies, Working Paper 11/06, September
2011), available at <http://igps.victoria.ac.nz/publications/publications/show/322>.
Mumford discusses the attributes and indicators that the New Zealand Treasury use in
assessing the regulatory regimes that apply in specific domains: Peter Mumford “Best
Practice Regulation: Setting Targets and Detecting Vulnerabilities” (2011) 7(3) Policy
Quarterly 36 at 37. These include a mixture of attributes that relate to ends (growth
supporting), attributes that relate to means (proportional), and attributes that relate to
states (capability).

82



the public sector learning from failures is particularly hard in the face of an
authorising environment that is hostile to down-side risk.%®

15.8 Conclusion

Regulatory management is a form of meta-regulation that involves responding to
the special features of regulation with special measures — tools, procedures,
institutions — that specifically apply to legislation, secondary and tertiary regulation.
Regulatory management attempts to regulate the regulation makers by requiring a
demonstration of the linkage between clearly articulated problems, the preferred
response (from a range of regulatory policy options), and how that response leads
to well-articulated impacts on behaviour and hence to a desired ultimate outcome.

This chapter has applied the logic of regulatory management to itself. Different
theories of change were outlined which were designed to change different actors
behaviours in different ways. The logic and desired impacts on behaviour from
regulatory management are different in New Zealand from comparable
jurisdictions. A stylised CBA was prepared for the RIA process in New Zealand which
suggested that the RIA imposes low costs and has the potential to pay its way by
identifying more effective interventions. Occasionally the RIS process may avoid
significant harm.

The main policy thrust of this chapter is that regulatory management is not
solely a policy design problem that lends itself to policy tools. The main focus of the
RIA programmes has been to improve the quality of regulatory analysis and policy
capability in order to enable better advice to inform decision making and improve
the quality of the design of new regulations.

Improving the quality of the flow of new regulations is only the first step. The
next challenge is to develop the capability of regulatory institutions to manage the
stock of regulations over their life-cycle. This is a management problem, not a policy
design problem. This is a different sort of problem that requires a different set of
tools associated with smart scanning of regulations, incentives and capability
building. Regulatory management focused on scrutinising existing regulations will
inevitably be subject to diminishing returns over time.

The next big step — to improve the toolkit available for managing the stock of
existing regulations — will be the subject of the next stage of the project.

8 See Chapter 1 of Alex Sundakov and John Yeabsley (eds) Risk and the Institutions of

Government (Institute of Policy Studies, Wellington, 1999).



ANNEX 1 — Summary of the Studies Assessing the Impact of
Regulatory Impact Assessments (RIAs)*
James Zuccollo®

A15.1 Introduction

This Annex summarises previous studies on the impact of regulatory impact
assessments in OECD countries. The studies are separated according to the stage of
the process that they focus on:

e Content evaluation papers discuss the extent to which analyses comply with the
RIA requirements.

e Output evaluation papers measure the quality of the analysis undertaken.

e Impact evaluation studies assess the influence of the RIA on decision making.

e Outcome evaluations examine whether there was a change in the quality of
regulation as a consequence of the RIA process.

Al1l5.2 Content evaluation

The OECD review of RIA practice in all 30 OECD countries (as at 2009), based on a
survey of literature and practitioners’ experience, is very concerned with the lack of
quantification.86 Often costs and benefits are only qualitatively described,
preventing them from being weighed against each other. When these are not
guantified and weighed it is easy for the RIA to become a tool for rationalising and
justifying a piece of legislation after the fact. Indeed, there are reports of RISs being
prepared in the United Kingdom after a piece of legislation has already been
passed.87 Further, they believe the lack of quantification prevents regulators from
envisioning the scale of the problem being addressed by a piece of regulation.

The OECD also found a tendency for RIAs to be analytically incomplete. That may
mean that plausible regulatory options are not canvassed, costs and benefits are
not fully listed, or that the weighing of options is not performed.

A study of European Union (EU) members’ RIA practices found that “there is a large
gap between requirements set out in official documents and actual ... practice. ...

[T]ypically assessments are narrow, partial and done at a late stage”.88

More recent EU evidence that scores RIAs and benchmarks against the United
States “find[s] that recent EU impact assessments include more economic
information” than they did in the past, although important items are still missing.89

8 New Zealand Institute of Economic Research “RIA in Context Where does New Zealand

Stand” (unpublished report to The Treasury, November 2009).

NZIER, Economist.

See OECD Regulatory Impact Analysis: A Tool for Policy Coherence (OCED Publishing, Paris,
2009).

See National Audit Office Evaluation of Regulatory Impact Assessments Compendium
Report 2004-05 (National Audit Office, London, 2005).

Klaus Jacob and others “Improving the Practice of Impact Assessment” (EVIA, Project No
028889, Feburary 2008) at 2.

Caroline Cecot and others “An Evaluation of the Quality of Impact Assessment in the
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It also “provide[s] evidence that the quality of EU impact assessment increases with
the expected cost of [a] proposal."90 Table 1.1 provides a comparison of whether
RIAs prepared in the United States and the EU, include point and range estimates of
total costs and benefits. Estimates of costs (in the United States in particular) are
provided more consistently than estimates of benefits and net benefits. It also
suggests that United States RIAs report costs, benefits and net benefit estimates,
much more frequently than their EU counterparts.

Table 1.1: Comparison of whether US & EU RIAs include estimates of total costs and benefits

% of RIA providing: US RIA EU RIA
Point estimate of total costs 65% 19%
Range of total costs 34% 13%
Point estimate of total benefits 22% 13%
Range of total benefits 26% 3%
Point estimate of net benefits 12% 13%
Range of net benefits 20% 4%

Source: Hahn (2009),” United States data from Hahn and Dudley (2007),%
EU data from Renda (2006)°

In Australia, Banks reviewing RISs tabled in Parliament found that only 10 per
cent of tabled RISs considered compliance costs and only 20 per cent of those
attempted to quantify them.**

The Australian Productivity Commission found only 80 per cent of required RISs
complied with guidelines in 2004 and 2005.

European Union with Lessons for the US and the EU” (AEI-Brookings Joint Center, Working
Paper No 07-09, December 2007) at 1.

Caroline Cecot and others “An Evaluation of the Quality of Impact Assessment in the
European Union with Lessons for the US and the EU” (AEI-Brookings Joint Center, Working
Paper No 07-09, December 2007) at 1.

Robert W Hahn “An Evaluation of Government Efforts to Improve Regulatory Decision
Making” (2010) 3(4) International Review of Environmental and Resource Economics 245 at
261.

Robert W Hahn and Patrick Dudley “How Well Does the Government Do Cost-Benefit Analysis?”
(AEI-Brookings Joint Center, Working Paper No 04-01, January 2004), available at
<www.law.upenn.edu/academics/institutes/regulation/papers/hahn_paper.pdf>.

Andrea Renda Impact Assessment in the EU: The State of the Art and the Art of the State
(Center for European Policy Studies, Brussels, 2006).

Gary Banks “Regulation-making in Australia: Is it broke? How do we fix it?” (Australian
Centre of Regulatory Economics, Public Lecture Series, July 2005) at 10, available at
<WWW.pc.gov.au/speeches/cs20050707>.
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A15.3 Output evaluation

In 2004, the AEI-Brookings Center reviewed the quality of RIA in the United States
and concluded that “there is no clear trend in the quality of cost-benefit analysis
across administrations.”” They found that over 70 per cent of the analyses failed
to provide any quantitative information on net benefits.

The United Kingdom’s National Audit Office, in their 2005 review of the United
Kingdom, found that only 40 per cent of RIAs quantified benefits.”’ That year’s
review by the Better Regulation Task Force judged 75 per cent of RIAs to be of
concerning quality.

Jacobs’ review of the quality of RIA across the OECD concludes that the “quality
of analysis continues to disappoint".98 In particular, he points to Australia and the
European Commission (EC) as governments that have seen a decrease in quality

over time.

A15.4 Impact evaluation

A British study of RIAs produced for the House of Commons found only two
examples of regulations being withdrawn as a result of an unfavourable RIA.%

Work by Renda at the Centre for European Policy Studies in 2006 found few
visible improvements to the efficiency of British regulation and concluded that “the
cost-saving and efficiency-enhancing potential of the RIA model is still not
confirmed by any empirical evidence.”*®

Ambler reviewed the British experience of impact analysis and concluded that
“RIAs continue to be used to facilitate regulation rather than challenge the need for
it or the quantum.”101

Radaelli interviewed analysts and key civil servants in a number of EU nations
known for their leadership in promoting RIA. In the United Kingdom he found that

9 Robert W Hahn and Patrick Dudley “How Well Does the Government Do Cost-Benefit

Analysis?” (AEI-Brookings Joint Center, Working Paper No 04-01, January 2004) at 4,
available at <www.law.upenn.edu/academics/institutes/regulation/papers/hahn_paper.
pdf>.

Robert W Hahn and Patrick Dudley “How Well Does the Government Do Cost-Benefit
Analysis?” (AEI-Brookings Joint Center, Working Paper No 04-01, January 2004) at 14,
available at <www.law.upenn.edu/academics/institutes/regulation/papers/hahn_paper.
pdf>.

See National Audit Office “Evaluation of Regulatory Impact Assessments Compendium
Report 2004-05” (National Audit Office, London, 2005) at 20.

Scott Jacobs “Current Trends in Regulatory Impact Analysis: The Challenges of
Mainstreaming RIA into Policy-making” (Jacobs and Associates, 30 May 2006) at 8, available
at <www.regulatoryreform.com>.

Tim Ambler and others “Regulation: another form of taxation?” (The British Chambers of
Commerce, 2005) at 10.

Andrea Renda Impact Assessment in the EU: The State of the Art and the Art of the State
(Center for European Policy Studies, Brussels, 2006) at 42.

Tim Ambler, Francis Chittenden and Deming Xiao “The Burden of Regulation: Who is
Watching Out for Us?” (The British Chambers of Commerce, 2007) at 9.
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RIAs are “are not a major component of policy formulation”.'® In Sweden,
Denmark and the Netherlands he struggled to discern recognisable RIA systems. He
concluded that the United Kingdom is a champion of RIA in Europe, but “if we move
from discourse to reality, RIAs are less important tha[n] one would think”.
Interviews with specialists confirm that “the salience of RIA in the policy

. . 103
formulation process varies from low to moderate”.

Hahn and Tetlock in the United States similarly found “insufficient evidence that
economic analysis of regulatory decisions has actually had any substantial

. 104
impact”.*

Sudiana, in Australia, shows that CBA has been used in a pragmatic way to
.. .. . 105
support decisions rather than as a decision making tool.

Hahn found that in the United States, quantitative studies found negligible
impact of RIA on the quality of regulatory decisions.'® However, he cites a
qualitative survey in the United States that used case studies based on interviews
with participants in the process. It found that in the majority of cases the
participants believed that the RIA process resulted in the selection of a more
effective intervention to achieve an unchanged policy objective. Analysts at the
United States Environmental Protection Agency subjectively believed that RIA had
improved the quality of the rules implemented; however, they did not believe that
it had reframed the problem.107

Al5.5 Outcome evaluation

Farrow examined 69 proposed regulations between 1967-1991 in the United States
for their effect on the cost per statistical life saved,'® finding that regulatory
evaluation had, at best, a slight effect on the cost. Rejected rules were marginally
more expensive in terms of cost per statistical life saved.

RIA processes were expected by many to cause the quantity of regulation to
decline over time, or the cost of regulation to decrease. Evidence from countries
that have taken RIA seriously is that neither of these outcomes has eventuated.'®

12 claudio Radaelli “Desperately Seeking Regulatory Impact Assessments: Diary of a Reflective

Researcher” (2009) 15(1) Evaluation 31 at 36.

Claudio Radaelli “Desperately Seeking Regulatory Impact Assessments: Diary of a Reflective
Researcher” (2009) 15(1) Evaluation 31 at 36—37.

Robert W Hahn and Tetlock “Has Economic Analysis Improved Regulatory Decisions?” (AEI-
Brookings Joint Center, Working Paper No. 07-08, April 2007) at 3.

| Putu Sudiana “How Effective is Cost-Benefit Analysis in Assisting Decision Making by Public
Sector Managers?” (ANU, Discussion Paper 10-01, 2010) at 2, available at
<http://hdl.handle.net/10440/1122>.

Robert W Hahn “An Evaluation of Government Efforts to Improve Regulatory Decision
Making” (2010) 3(4) International Review of Environmental and Resource Economics 245 at
265.

See Richard D Morgenstern “Economic Analyses at EPA” (Resource for the Future,
Washington, 2007).

Robert Scott Farrow “Improving Regulatory Performance: Does Executive Office Oversight
Matter?” (AEI-Brookings Joint Center, Working Paper, July 2000) at 18.
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In Australia, the Business Council’s report of May 2005 calculated that the volume
of regulation was growing by 10 per cent per year. In the United Kingdom, the
Better Regulation Task Force (BRTF) found that, even eight years after introducing
RIA, the volume, complexity and cost of regulation continued to grow. They said
that in 2005 they found too few examples of better regulation in principle leading
to less costly regulation in practice.110

A15.6 Conclusions

Peter Carroll surveys the available evidence on the effectiveness of RIA and
concludes:'**

.. in all jurisdictions actual practice has shown that the performance of the impact
assessment systems has been very limited, with proposed regulation continuing to
offer little in the way of a rigorous and convincing evidence base. This paper explores
the reasons for the poor performance of evidence-based approaches. Reasons
include the varying levels of ministerial and head of department/agency commitment,
poor integration of impact assessment systems with existing policy development
processes, variable capacity for rigorous, evidence-based policy in departments, and a
lack of data on which evidence-based policy can be developed.

10 Better Regulation Taskforce “Better Regulation — From Design to Delivery” (Government of

the United Kingdom, Annual Report, 2005).
Peter Carroll “Does Regulatory Impact Assessment Lead to Better Policy?” (2010) 29(2)
Policy and Society 113 at 113.
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