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6.1 Introduction 

Our part of this project considers the place of public participation in regulatory 
processes in New Zealand. In our Stage One chapter,1 we examined the reasons for 
and against increasing public participation in regulation. Apart from a few brief 
references to the New Zealand experience (as well as to the experience of other 
countries), our analysis was mainly theoretical. We reviewed the relevant literature 
and identified what we thought were the main reasons for and against 
participation. Those reasons provided a framework for thinking about whether 
increased public participation is desirable in any particular regulatory decision 
making area, and led on to an identification of a range of possible participatory 
mechanisms. 

The reasons for public participation included providing accountability, 
educational effects on the public, better substantive outcomes, increased 
compliance and increased democratic legitimacy of the regulatory decision. 
Increased opportunities for public participation may not be desirable if it is thought 
that regulatory decisions already have democratic legitimacy (obtained through 
other means, such as the ordinary political process), need to be made by subject-
matter experts, or if the participatory process is too costly, and one that ordinary 
citizens are unlikely to engage with – leaving it to be captured by special interest 
groups. We emphasised that whether these reasons for or against public 
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participation actually apply in any particular area of regulatory rule or decision 
making must be determined by close examination of that regulatory context, for the 
reasons will matter to a greater or lesser extent in different areas. 

Identifying what reasons apply, and to what degree, allows governments and 
citizens to identify whether increased public participation is needed beyond 
ordinary processes of government decision making and law making. Equally as 
important, it allows the identification of which kind of participatory mechanism is 
best suited to respond to those reasons so as to produce successful regulatory 
regimes. To this end, our Stage One chapter identified a number of possible 
mechanisms of increased public participation, and examined the ways in which 
those mechanisms relate to the various reasons for and against public participation, 
by mapping their main features on three spectra. For example, we highlighted the 
way in which citizen juries can allow a broadly representative group to be selected 
from the community to gain further information about an issue and debate it in an 
informed way and make recommendations. Accordingly, citizen juries are a 
mechanism that responds to questions about citizen apathy, lack of expertise, 
special interest capture – and so may be useful when these reasons apply – but 
they are costly and time consuming, and may not achieve better decisions or 
increased legitimacy unless participants are really engaged and can convey their 
deliberations to the general public.2 Whether these reasons are likely to apply, and 
thus whether citizen juries or some other participatory mechanism ought to be 
used in the regulatory decision, can only be determined by reference to the 
particular area and decision at stake. 

In this chapter, our aim is to examine how the reasons for and against 
participation apply in two specific regulatory contexts. In so doing, we will identify 
key considerations or indicators that can be used by government to determine the 
level of participation that might be appropriate, and the types of mechanisms that 
might be used to facilitate public involvement, in light of the specific features of the 
regulatory area at issue. These key indicators relate back to common reasons for 
participation, and include: the aims of participation, the scope and scale of the 
decision, whether there has been prior political and community debate and public 
endorsement of the regulatory choice, whether there are significant needs to gain 
further information from participants, what kind of deliberation is desired and what 
kind of decision making power the public participants are to be accorded. 

For this analysis, we focus on electricity regulation and environmental regulation 
under the Resource Management Act 1991. We have chosen these areas3 because 
they exhibit some features that seem to make an increase in public participation 
difficult or undesirable, but others that seem to make such an increase necessary. 
They also present different types of challenges (such as special interest capture and 
apathy) that markedly influence the types of participatory mechanisms that may be 
suitable. We have not only reviewed the literature in these areas, we have also 
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discussed the topic with regulatory decision makers in these and other areas, as 
well as with individuals from consumer-citizen groups who participate in regulatory 
decision making at present. 

The chapter proceeds in the following way. After briefly introducing the regulatory 
area at issue, we ask the following questions: 

(1) What are the current opportunities for public participation provided by the 
present regulatory framework? 

(2) What are the particular reasons for and against participation that strongly 
apply to this area? 

(3) Taking into account these reasons, what mechanisms of public participation are 
suitable in this particular area and at what stages of the decision making 
process should they be used? 

6.2 Participation in electricity regulation 

Electricity was, before the 1980s, provided as a public service in New Zealand, but now 
many functions of electricity provision are carried out by private companies.4 
Regulatory decisions concerning the structure of the electricity industry and its market 
and non-market elements are made by the government, Parliament through 
legislation, and independent regulatory bodies (the Electricity Authority and the 
Commerce Commission). 

As electricity is one of the regulatory areas considered by the wider Regulatory 
Reform Project, the structure of the industry and the key regulatory institutions are 
only briefly discussed in the first section, before discussing the key regulatory 
concerns and the present regulatory framework. The section then sets out the 
present opportunities for public participation in regulatory decision making. Next, 
we turn to an initial analysis of the reasons that may be said to apply for and 
against increased public participation of various forms, and placing the main 
regulatory decisions on the spectra of participation we introduced in our Stage One 
chapter. Finally, we discuss the reasons for and against the use of two particular 
mechanisms: consumer advocacy groups and consumer panels (currently used in 
Australia and the United Kingdom). 

6.2.1 Present regulatory frameworks and kinds of regulatory 

concerns and decisions 

(a) Industry structure 

The electricity industry is divided into generation, wholesaling, transmission (over 
the national grid), distribution (across local districts), and retailing to end-
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consumers.5 Transmission is carried out by the state-owned enterprise, 
Transpower, and three of the five generator companies are presently also state-
owned.6 Most generators are also vertically integrated with the retail market 
through owning retail companies known as gentailers.7 Distribution is carried out by 
geographically located lines businesses, which are almost all owned by 
consumer/community trusts or local government.8 

(b) Regulatory concerns: monopoly power, competition and 
efficiency 

The standard regulatory concern from an economic point of view is to ensure 
competition and efficiency in the market. The relationship between these economic 
concepts is complex, but basically competition between sellers increases efficiency in 
markets.9 The Commerce Commission has observed that:10 

Economic efficiency is generally enhanced in markets that are competitive. Firms that 
are subject to competitive pressures from other firms that are supplying the market, 
or from the threat of new entry, have an incentive to meet the demands of their 
customers (allocative efficiency), at minimum cost (productive efficiency), as they 
would otherwise lose market share to more responsive and efficient competitors. 
Such firms also face an incentive to invest and innovate over time, in order to achieve 
and maintain a competitive advantage over their rivals (dynamic efficiency). 

The electricity regulation literature often focuses on allocative efficiency, where 
resources are used to meet consumer demand, which is “maximised where price is 
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equal to marginal cost”.11 Therefore, one of the major concerns in electricity 
regulation is that of natural monopoly, where it is economically efficient for a single 
firm to provide services or products to a market, giving the largest supplier a cost 
advantage over competitors and new entrants.12 Indeed, utilities are often said to 
be the paradigmatic industry requiring regulation for this reason, because the costs 
of building the networks over which the utility service is distributed to consumers 
are very high, and there are economies of scale and scope that favour provision by 
large companies.13 

Where competition is harmed by these features of the market, efficiency is also 
seen as suffering, as the Commerce Commission further explains:14 

In the absence of effective competition, [a company] is likely to have an incentive to 
increase prices and maximise profits. The price increases will result in a loss of 
allocative efficiency (as some consumers will not purchase the product or service 
even though they value it more than the marginal cost of production). In the absence 
of competitive incentives to minimise costs and innovate, firms will generally also 
face less pressure to be productively and dynamically efficient. 

There have been arguments in New Zealand that, without further regulation 
beyond the light hand, electricity distribution and wholesale markets may have 
excess profits.15 However, other economists challenge this with respect to the 
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wholesale market.16 Whatever the right answer, it is clear that electricity regulation 
in New Zealand has the economic goal of regulating monopolies and attempting to 
mimic outcomes in competitive markets, so as to seek the highest possible level of 
economic efficiency.17 

(c) Regulatory concerns: consumer protection, universal service, 
fuel poverty and sustainability 

A minimum supply of electricity services is clearly essential to a decent life and full 
participation in modern New Zealand society, and this raises concerns about 
universal service – the requirement to ensure a minimum level of access at a certain 
cost and standard of supply, even if providing that service is not economically 
desirable.18 Regulation has historically been concerned with the pursuit of the 
universal service goal.19 This is reflected in the obligation on electricity distribution 
companies to maintain their connections to isolated customers even if this is 
economically unattractive.20 It also relates to the prevention of disconnection. 

Beyond these basic universal service concerns, the ideas of affordability and fuel 
poverty are more contested,21 because the definition of the minimum basic need 
that is necessary for a decent life and social participation in any particular society 
may be seen as subjective and not susceptible to economic analysis.22 These 
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concerns must be discussed from a moral/political point of view, in terms of ideas 
such as distributive justice, human rights, and social solidarity.23 In this vein, the 
United Kingdom energy regulator must “have regard to the interests of the disabled 
and chronically sick, of pensioners, of individuals with low incomes, and of those 
living in rural areas”.24 

There are also general consumer protection concerns in terms of retailers; for 
example, criticisms that the complexity of different tariff schemes and billing 
practices are confusing to consumers and prevent them from making rational 
economic decisions that would ensure competition in the retail market. This has 
recently been subject to educational campaigns with a website allowing consumers 
to work out whether they are on the best electricity plan for their needs.25 

Another significant concern is how to achieve a sustainable supply of electricity 
in light of the growing concern for the environment and increasing evidence of 
catastrophic climate change that will occur if carbon-intensive generation such as 
coal-fired plants is not phased out.26 

(d) Present regulatory framework 

There are two main specific regulatory frameworks for electricity markets: 
regulation under the Commerce Act 1986 carried out by the Commerce 
Commission, and more general industry regulation of the electricity market under 
the Electricity Industry Act 2010 carried out by the Electricity Authority. The general 
energy strategy is dealt with by the Ministry of Economic Development, whereas 
policy relating to energy efficiency is under the ambit of the Energy Efficiency and 
Conservation Authority, and matters relating to retail electricity contracts are 
handled by the Ministry of Consumer Affairs. 

(i) Electricity Authority 

The Electricity Authority has the main responsibility for the regulation of New 
Zealand’s wholesale and retail electricity markets. Its objective is set out in section 
15 of the Electricity Industry Act 2010, which states that “[t]he objective of the 
Authority is to promote competition in, reliable supply by, and the efficient 
operation of, the electricity industry for the long-term benefit of consumers.”27 As 
discussed below, the interpretation of this objective is crucial to the regulator’s 
understanding of its function and the considerations that are relevant to making 
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regulatory decisions that serve that purpose. Although there is room for different 
interpretive approaches to this objective, there has been a clear decision to limit 
the Electricity Authority’s regulatory concerns compared with the more wide 
ranging aim that the previous regulator, the Electricity Commission, was charged 
with achieving: “to ensure that electricity is produced and delivered to all classes of 
consumers in an efficient, fair, reliable, and environmentally sustainable manner”.28 
Key regulatory concerns relating to consumer protection29 and energy efficiency are 
now dealt with by other agencies.30 

As the Electricity Authority is an Independent Crown Entity (ICE), the Minister of 
Energy does not have the power to direct the Electricity Authority on its functions 
and objectives except as set out in section 17, which provides that “[i]n performing 
its functions, the Authority must have regard to any statements of government 
policy concerning the electricity industry that are issued by the Minister”.31 This 
independence contrasts with the previous regulator, the Electricity Commission, 
which was a Crown Agent and was thus required to give effect to government 
policy if the responsible minister directed it to do so.32 

One of the Electricity Authority’s main functions is to develop, administer, and 
enforce compliance with the Electricity Industry Participation Code (EIPC), which is a 
regulatory code relating to the basic objectives of competition, efficiency, and 
reliability of supply.33 The particular regulatory decisions made by the Electricity 
Authority are: 

(1) amendments to the Code; 

(2) decisions about grid reliability standards and transmission pricing 
methodology;34 

(3) monitoring of competition, supply, and efficiency in the electricity market, 
including producing and publishing “wholesale and retail market reports and 
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statistics, information on system performance, a dataset that includes half-
hourly metering data, bids and offers, prices, hydro inflows, lake levels, and 
half-hourly network configuration data”;35 

(4) administering the vulnerable and medically dependent consumers’ guidelines 
and monitoring compliance; 

(5) undertaking market-facilitation measures such as providing education, 
information, guidelines and model arrangements; 

(6) promotion of consumer switching between retailers; and 

(7) establishing advisory groups and a Rulings Panel that considers allegations that 
a company has breached the Code, or disputes between industry participants 
and about certain Electricity Authority code decisions.36 

(ii) Commerce Commission 

The Commerce Commission, also an Independent Crown Entity, has played a role in 
the regulation of electricity since 2001,37 specifically in price and quality regulation 
of electricity distribution (except where the electricity distribution company is 
“consumer owned”).38 It also makes decisions about price-quality control of 
electricity lines services.39 It sets default price-quality paths that state maximum 
prices and the required quality of service, and these apply for a specified period, 
usually five years.40 The Commission must also develop and publish the input 
methodologies it uses to calculate the levels of price control, for example the 
valuation of assets and cost of capital.41 A draft methodology is produced, and 
submissions and a conference held before the input methodology is finalised. 

The Commerce Commission also makes determinations concerning how price 
regulation applies to particular companies, most importantly the application of the 
input methodologies noted above to lines companies in order to create their 

                                                           
35 Electricity Authority “About us” (January 2012), available at <www.ea.govt.nz>. 
36 Electricity Industry Act 2010, ss 23–26 and 50–62. 
37 Commerce Amendment Act 2001, enacting Part 4A of the Commerce Act 1986. Later the 

Commerce Amendment Act 2008 created a new Part 4, replacing the previous Parts 4 and 
4A. Barry Barton “Law and Regulation for Energy Networks in New Zealand” in Martha 
Roggenkamp and others (eds) Energy Networks and the Law: Innovative Solutions in 
Changing Markets (Oxford University Press, Oxford, 2012) 274 at 277. 

38 See Commerce Commission “Electricity Default Price-Quality Path” (September 2012), available 
at <www.comcom.govt.nz>. For consumer-owned EDBs see Commerce Act 1986, s 54D and 
Commerce Commission “Treatment of Consumer-Owned Electricity Distribution Businesses” 
(September 2012), available at <www.comcom.govt.nz>. 

39 Commerce Act 1986, ss 54E and 55B. 
40 Barry Barton “Law and Regulation for Energy Networks in New Zealand” in Martha 

Roggenkamp and others (eds) Energy Networks and the Law: Innovative Solutions in 
Changing Markets (Oxford University Press, Oxford, 2012) 274 at 280; “Commerce Act 
1986, ss 54G, 55D. The details are provided in ss 53K–53ZB. The specific information about 
prices, rates of change in prices, and quality standards are stated in section 52P 
determinations: ss 53O–53P.” 

41 Barry Barton “Law and Regulation for Energy Networks in New Zealand” in Martha 
Roggenkamp and others (eds) Energy Networks and the Law: Innovative Solutions in 
Changing Markets (Oxford University Press, Oxford, 2012) 274 at 280; see also Commerce 
Act 1986, ss 52T–52V. 



individual price-quality path.42 These are known as “section 52P determinations”. 
After these determinations are set, the Commission monitors and enforces the 
price-quality path.43 

Additionally, the Commerce Commission regulates the costs Transpower can 
recover from investment in upgrading the national grid, by putting in place an input 
methodology for any proposals for capital expenditure.44 

6.2.2 Current opportunities for public participation 

(a) Preliminary observations 

We are primarily interested in the participation of “ordinary members of a political 
system”,45 those who have an interest in the regulation of the industry as domestic, 
residential and small-business consumers. In focusing on these “ordinary citizens” 
we exclude major users because they have a special interest in electricity pricing and 
reliability, and have the financial and institutional means to participate effectively in 
the regulatory process; for example, through the Major Electricity Users Group 
coalition. 

In the course of research it has become clear that in other jurisdictions 
consumer (or “citizen-consumer”)46 advocacy groups – which may be seen as 
representing the public or the perspective of ordinary persons – are well-
established mechanisms of participation, both in the ordinary political processes 
establishing the regulatory framework and in decisions within that framework. 
There is a question about whether such groups can be seen as a form of public 
participation at all, given that it is an organised interest group that is participating. 
As such groups accept, they lack the democratic legitimacy usually attributed to 
elected and representative institutions or entities.47 However, we prefer the 
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argument of Ayres and Braithwaite discussed in our Stage One chapter, according 
to which public interest/consumer advocacy groups have a role to play in 
representing the general public or consumer interest. We, therefore, can treat this 
as public participation – especially if there is evidence that these groups do consult 
with the public to form their account of the public interest.48 Ayres and Braithwaite 
see “tripartism”, the empowerment of public interest groups, as a way of 
preventing regulatory capture, through giving information and decision making 
power to public interest groups.49 They argue that: 50 

In a regulatory culture characterised by consumer groups becoming politically active 
whenever major consumer interests are threatened, the mainstream players of the 
regulatory game may guard against such consumerist assault by being mindful of 
consumer interests. 

As the Australian Productivity Commission has observed, “Consumers are diverse 
and the interests of different sub-groups of consumers will at times conflict. … 
[S]ome regulatory measures designed to assist disadvantaged consumers may 
inadvertently harm other consumers” and that where such conflicts exist it will be 
“difficult to present a single consumer perspective on such issues”.51 For example, a 
person with a high income, a new energy-efficient house and appliances, and 
significant share ownership in an electricity gentailer might be said to have a 
different set of interests than a person with a low income and inefficient housing 
and appliances; or a rural consumer might have a different set of interests from an 
urban one. However, despite such differences, it may be that over most questions 
they share the fundamental concerns of low prices and reliable supply. When the 
existing regulatory framework is seen as not meeting these goals, for example, by 
allowing power companies to increase prices beyond what is necessary to provide 
economic incentives for investment in the industry and upgrades of infrastructure, 
domestic consumers are likely to have shared interests. The existence of these 
shared interests is crucial to the ability to regard consumer advocacy groups – as 
opposed to the direct participation of ordinary citizens – as a form of public 
participation. 
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Also, there are various stages of the regulatory cycle that the public can 
participate in. This is shown in the diagram below, from the House of Lords’ The 
Regulatory State: Ensuring its Accountability report. 

Figure 6.1 The circle of accountability 

 

Source: House of Lords The Regulatory State: Ensuring its Accountability
52

 

The diagram shows that participation can occur in Parliament and government 
through the legislative reform of existing statutory regulatory frameworks, in the 
form of the usual processes of governmental and legislative consultation and 
lobbying; for example, in select committees. Once the basic regulatory framework is 
in place, day-to-day decisions will be taken within that framework, by ministers or 
by regulators. These decisions – applying the objectives, duties, and powers that 
have been laid down by statute or government policy – may include other forms of 
public participation. 

(b) Ordinary political and legislative process 

The standard means of participating in decision making in New Zealand is through 
ordinary political, governmental and legislative processes. These are mainly public 
hearings of some sort, for example ministerial inquiries and select committees. In 
2000 there was a major ministerial inquiry into the regulatory arrangements 
relating to transmission and distribution, and the wholesale and retail markets. 
Since then there have been regular ministerial electricity reviews, most recently in 
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2009. There are also wider governmental reviews of energy policy and strategy.53 
The industry specific frameworks for electricity regulation have been set up by 
legislation since the 1992 Energy Companies Act. The Parliamentary website 
contains the written submissions provided to select committees, which is a useful 
resource for determining the extent of public participation in the legislative 
process. In contrast, the relevant government websites omit such information – 
although, before a recent redesign, there was a large amount of archived 
information relating to earlier electricity market reviews. At the time of writing, 
there is not even any link to the submissions to recent ministerial reviews or 
policy/strategy consultation evidence, which is problematic from the perspective of 
public understanding of the development of the regulatory framework and 
decisions in this area.54 Overall, we can generalise by saying that individuals and 
groups that represent consumer-citizen perspectives do participate in the ordinary 
political and legislative processes, but that their contributions are usually fewer, 
less comprehensive, and less supported by specialist/consultant evidence than 
submissions from major industry players and interest groups. 

(c) Electricity Authority 

Within the Electricity Authority, there are a number of participatory processes used 
in rule and decision making. It is evident that there is a significant culture of 
consultation: in addition to required consulting on proposed code amendments,55 
the Authority consults on an array of issues relevant to its regulatory aims.56 It also 
provides a wealth of information relating to its consultation processes, with the 
Electricity Authority website containing a huge number of reports, consultation 
documents, legislation, regulation, and industry codes.57 It publishes a weekly 
Market Brief newsletter that includes relevant market news, information, and 
current consultations;58 and its publication Electricity in New Zealand provides a 
simple overview of the electricity industry, which is of great use for ordinary people 
to understand this complex market and its regulatory framework.59 

While the issues discussed in consultations are often complex, the consultation 
documents are accessible to the ordinary person.60 The Electricity Authority regularly 
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responds to arguments raised in submissions to consultations, as can be seen in one 
recent and on-going consultation project on smart metering.61 These consultations 
are mostly participated in by electricity market providers and major electricity users, 
but there is participation in more salient decisions by consumer interest groups such 
as Grey Power and the Domestic Energy Users’ Network (DEUN). 

The Authority has also set up a number of advisory groups, including the Retail 
Advisory Group, which focuses on the retail electricity market, including 
relationships between retailers and consumers. It includes representatives from 
industry participants such as Genesis Energy and Mighty River Power, alongside 
consumer representatives from Consumer NZ and DEUN.62 Appointments to the 
board and inquiries are intended to focus on the interests of residential electricity 
consumers. For example, David Russell, who was the chief executive for the 
Consumer’s Institute for many years, was a member of the independent Electricity 
Technical Advisory Group that provided background papers to the 2009 Electricity 
Market Review, and he is also a member of the Electricity Commission’s Retail 
Market Advisory Group.63 Representatives from Grey Power and the DEUN sat on 
advisory groups, under the previous Electricity Commission,64 which also consulted 
consumers through the use of consultation documents and public submissions.65 

(d) Commerce Commission 

The participation of ordinary citizens in Commerce Commission’s decision making 
is limited to general consultation and submission processes; in other words, as 
participants in the same processes that industry players are involved in, without 
any special representation or deliberate attempts to involve the consumer 
interest. A cursory survey of the decisions, relevant to the electricity industry, 
shows that consumer groups and ordinary individuals do not play a significant 
role in these processes, although they do sometimes contribute submissions. 
Grey Power, for example, provided a submission on the Commerce Commission’s 
draft decision on the 2010–2015 default price-quality path decision.66 This is a 
highly complex economic decision, as the relevant discussion and draft decision 
paper shows.67 A review of the submissions to the consultation on this decision 
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shows that there is little non-industry participation; the Grey Power submission 
provided the only consumer group input. This contrasts with submissions at each 
stage of the process by the industry participants, often supported by external 
economic and strategic analysis.68 Grey Power’s submission argued that the 
Commerce Commission should engage further with consumer perspectives in 
making its decision:69 

… it is the network companies, not the consumers, who are expected to engage with 
the Commission on how much they are allowed to charge for their network services. 
… The Act gives no initial opportunity for consumers to engage with the Commerce 
Commission on the allowable revenues. Their only opportunity is to make 
submissions on the draft decision. Here, Grey Power is making use of that 
opportunity. 

From this brief survey, we can see that in comparison with the Electricity Authority, 
the Commerce Commission’s avenues for public participation are much more 
limited, particularly in reference to the lack of advisory boards and consumer 
representation thereon. The obvious question to ask is: why this is the case? The 
question is difficult to answer. Is the decision making being undertaken by the 
Commerce Commission more technocratic (technically complex and politically 
uncontroversial), or more a case of rule application? Are Electricity Authority 
decisions seen as involving more value judgments requiring consumer-citizen input? 
These are questions that can only be answered by detailed reference to the reasons 
that apply to these regulatory decisions. 

6.2.3 Reasons for and against participation in electricity 
regulation 

(a) Democratic legitimacy 

As noted in our first chapter, different views of democracy may be deployed to 
determine the extent and nature of participation that should exist in regulatory 
decision making.70 Regulation of network industries is sometimes a salient political 
issue and a key electoral issue; for example, the current debate on the mixed-
ownership model of partially privatising state-owned electricity companies. But 
generally, in recent years, the structure and objectives of the basic regulatory 
framework around electricity has not been high on the public’s political radar. Also, 
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many of the developments in the regulation of electricity, for example, have been 
carried out in a fairly bipartisan manner, as the select committee, Parliamentary 
debates, and the final vote on the Commerce Amendment Act 2008 illustrate.71 
National and Labour’s agreement on the basic framework of the electricity market 
means that even where there is public concern and political party differences about 
aspects of the electricity system – such as is evident in the debate on the Electricity 
Industry Act 201072 – in reality the range of options for change in the regulatory 
framework is limited. While there are suggestions in the literature that changes to 
regulation of network industries can be politically motivated and unrelated to 
accepted best practice,73 this does not seem to be the case in recent years 
concerning the basic framework of regulation, where the differences between 
political parties are minor and relate to differences over economic and moral 
matters on which economists can reasonably disagree (as opposed, for example, to 
fundamentally different conceptions of the underlying premises of the basic 
regulatory framework).74 

Where there are differences, such as the current issue of partial privatisation, 
the argument that democratic legitimacy is satisfied by the election and the 
parliamentary process is contestable. Even where a political party has made clear 
its position on a particular issue in its electoral campaign, which clearly has some 
impact on how we regard the legitimacy of that choice, it is still true that voters 
vote for a mixed package of political positions and personalities.75 In this vein, a 
newspaper editorial observed that:76 

The Prime Minister … claims the election result was a mandate for this plan, despite 
several scientific polls that show between 65 and 75 per cent of New Zealanders were 
opposed to the sale plans. This is nonsense. The Government has the thinnest of 
majorities and John Key cannot know what proportion of National support was from 
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voters prepared to back the party despite rather than because of its asset-sales 
policy. 

The “mix of personalities” and policies argument seems overstated in this case, 
where asset sales was a key electoral policy for National and a campaigning focus 
for Labour. Still, it might be said, as in the editorial above, that this important 
change in public ownership of an essential industry should be done with more than 
a thin majority in Parliament, and that democratic legitimacy would be 
supplemented by “the nature of the regulatory decision making process itself and 
the extent to which it permits proper deliberation”.77 

The cross-party agreement on the basic framework of electricity regulation 
means that political activism, lobbying, and participation in ordinary legislative and 
governmental decision making processes is often of very limited success, because 
the general consensus is for the market to work in a way close to the status quo. 
Submissions that seek to alter the basic framework of regulation – for example, 
those arguing that electricity is a public service that the state should provide, rather 
than a commodity for companies to make profits from78 – will gain little traction. As 
the Ministry of Economic Development report on submissions to the Electricity 
Industry Bill select committee commented:79 

Grey Power/DEUN and Age Concern … recommended a fundamental re-design of the 
electricity market, involving, inter alia, price control of electricity and some form of 
more centralised control such as a single buyer model. Options of this nature were 
ruled-out by the Government, and there is little doubt that a fundamental re-design 
of the market would be hugely disruptive and time-consuming. 

So while processes of participation in electricity decision making can be said to be 
highly consultative, they are carried out within an existing regulatory framework 
that makes certain political arguments irrelevant to any decision. For example, 
there are certain perceived limitations of Electricity Authority consultations and 
consumer membership on advisory groups. Most significant is a perception that 
these avenues of consumer participation cannot solve problems related to the 
scope of the regulatory decisions that the regulator is given discretion to make: 
consumer interest representatives have stated that “every time they raised matters 
relating to ‘fair’ or ‘sustainable’,” those issues were identified as “out of scope”.80 
Of course, the response may be that such concerns were deliberately put beyond 
the scope of the Electricity Authority’s decision making power and mandate by 
section 15 of the Electricity Act 2010, which may be read to exclude such wider 
considerations. However, that can be debated: it might be argued that the 
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regulator is interpreting its legislatively created discretion in a way that excludes 
those other considerations, rather than the legislative standard specifically 
excluding them. This perspective is clear in the DEUN’s submissions to the 
Electricity Authority’s draft interpretation of its objective.81 DEUN argued that the 
Electricity Authority is not giving effect to the legislative direction to promote the 
long-term benefit of consumers because its interpretation “excludes wealth 
transfers as a consideration in making decisions relating to the Code” and does not 
require a consideration of the impact of Code amendments on domestic consumers 
in particular.82 This reflected DEUN’s view that domestic consumers subsidise the 
electricity use of large commercial consumers, because they pay more for the 
electricity they use.83 The Grey Power submission argued that “The Electricity 
Authority interprets its objective as a mandate for industry self-regulation. Industry 
Participants create and revise the code, with only peripheral input from domestic 
consumers.”84 

The Electricity Authority’s response to these arguments was to reiterate its view 
that its statutory objective in section 15 – “promote competition in, reliable supply 
by, and the efficient operation of, the electricity industry for the long-term benefit 
of consumers”85 – requires it to consider consumers as a whole, rather than 
“calculating and then disclosing wealth transfers and externalities”.86 It adopts a 
“standard cost-benefit analysis when assessing net benefits to electricity 
consumers”, which excludes consideration of wealth transfers between classes of 
consumers.87 This, the Electricity Authority concludes, was what Parliament 
directed it to do. Further, this conclusion was based on extensive consultation in 
which almost every submitter – except of course DEUN and Grey Power – 
supported this interpretation, which was also affirmed in advice from external 
economic and legal experts. 

The Electricity Authority’s interpretation also accords with a standard theme in 
the regulation literature, which argues that it would be impossible for the Electricity 
Authority to make any economic decision about whether these wealth transfers are 
justified – this is an issue of distributive justice, a subjective question that should be 
answered by a democratic body.88 This is consistent with the view that regulation 
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should focus on economic rationales such as competition and efficiency of the 
market, and other regulatory rationales should be dealt with by the government 
through the welfare system.89 This does not mean that the Electricity Authority is 
not making decisions with a political impact – its economic analysis and decisions 
do have winners and losers90 – but it can plausibly claim that its statutory mandate 
from Parliament is to make decisions in this way. 

(b) Technocracy 

Electricity may seem to be a prime candidate for a technocratic approach to 
regulation because: (i) it deals with both complex economics and technical matters; 
(ii) the objectives of the main regulator are defined in economic terms; and (iii) 
these objectives of competition and efficiency are seen as uniquely suitable for a 
means-end economic analysis. 

The very concepts used in the economic analysis of network industries would go 
beyond the ordinary understanding of most people, let alone the complex ideas 
behind issues of pricing that go into determining whether the market is 
competitive.91 It has been said that “the technical complexity of the energy markets 
is the most important factor hampering a larger involvement of people lacking the 
needed expertise in the regulatory process.”92 

Further, the concern of citizen-consumers in this area seems to be primarily to 
achieve the best service at the lowest cost; these economic goals are 
uncontroversial, meaning that the main question is to figure out the most effective 
means to achieve them. Therefore, we might think that we can just leave electricity 
regulation to competition law to ensure that there is a competitive market (where 
possible), or to industry specific regulation where the particular features of the 
sector may make generic competition law insufficient.93 A submitter to a recent 
House of Lords select committee on regulation argued that “effective market 
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competition generally promotes the public interest, it drives not just efficiency but 
also consumer benefits … in general, I would say that a consumer-focused 
competition test is aligned very closely with the public interest”,94 while another 
submitter – the utilities regulation expert Professor David Newbury – stated that 
“competition where possible is an ideal guarantor of the public interest”.95 

It is often argued that limiting a regulator to one or two key economic 
objectives is the only way to allow coherent regulation to occur, and to mitigate 
concerns about the discretionary power and exercises of judgment that the 
regulator must wield. As the House of Lords report observed, “where regulators 
are required to take account of wider issues, these objectives should be defined 
clearly and carefully by Government and Parliament”.96 This links with the idea 
that the regulator should be taking a purely technocratic means-end approach in 
order to achieve the objectives that Parliament has set it; the democratically 
elected Parliament determines the objectives, and the regulator uses its 
expertise to achieve them. Where that goal is the maximisation of economic 
efficiency, it “provides a means by which the regulator’s decisions can be non-
arbitrary; the technical expertise of the economic regulator becomes his or her 
source of legitimacy”.97 This “means-end” instrumental rationality is said to allow 
the regulator to act according to the value judgments made by the legislator, by 
merely giving effect to the standards previously debated and agreed on, and set  
down in law.98 By splitting off questions of economic efficiency and competition 
from other goals, we can leave the latter to governments to resolve. This also 
prevents “an incoherence where it becomes progressively harder for a regulator 
to defend what he is doing without contradiction”.99 
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This view is contestable because, as the discussion above of the Electricity 
Authority’s statutory objective shows, not all participants agree on the content of 
the value judgment written into law by Parliament. As Prosser argues “there is no 
clear dividing line in regulatory practice between economic decisions which can be 
resolved through expertise and social decisions based on value judgments”, and his 
example is that “even decisions such as those relating to public utility price controls 
have major distributive implications”.100 Economic questions usually have a political 
effect, in that there are distributive consequences between groups. This is so even 
if a decision is based on consideration of an economic question – such as 
maximising allocative efficiency – rather than looking at the distributive effects. 
Ultimately, however, if it can be plausibly said that Parliament has mandated that 
the regulator use a certain economic analysis to make its decision, that is a political 
choice that Parliament has made that justifies the technocratic approach. 

In addition, where there are different philosophies of how to ensure a 
competitive market – for example, more or less intrusive or interventionist – there 
may be a case for saying that political participation through elections is enough to 
secure the input legitimacy of the regulation. This is because the executive officials 
and bureaucrats that make regulatory decisions have been appointed by elected 
politicians that share the general values and interests of the population. This would 
again lessen the view that technocracy was a problem in need of solution through 
further public participation. 

A different way of looking at technocracy is to say that it reveals the role of 
public participation in technically complex regulatory areas. The experts within the 
regulatory body or consultants hired to provide further analysis can present the 
regulator with the evidence about the particular issue, and identify the policy and 
political choices at stake. Public participation would then be used to debate and 
reveal different views about these value choices. This would get around the 
technocratic problem, but would require regulators to provide the evidence and 
analysis outlining the value choices at stake, or else further funding for consumer 
advocacy groups that allows them to provide it. 

(c) Special interests 

In lieu of some mechanism to get around the technocratic problem outlined above, 
it seems that only those who have the means to hire experts to present their case 
are able to adequately participate in public hearing-style regulatory decision making 
processes. This raises the spectre of special interest capture, as discussed in our 
Stage One chapter. It has been argued that the reason for the presence of 
consumer organisations in United Kingdom electricity regulation is that they are 
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“essentially there to act as consumer advocates, to present the consumer case as 
strongly as possible, to make sure that it is not neglected in the pressure from 
industry which will no doubt be bombarding the Regulator with views and 
information”.101 It is obvious that network industry participants will take an interest 
in regulatory decision making processes. They have millions of dollars at stake, and 
they therefore have the incentive and means to pay for expert representation and 
research to aid their contributions to the process. In contrast, consumers are 
dispersed, often uninformed, and usually not well resourced.102 

This view is well represented in the literature. A representative of a United 
Kingdom consumer body argues that “[o]n the whole, industry is pretty effective at 
ensuring it gets its views across. They have both the community of interest and the 
resources to do so. The consumer interest is highly disparate, so we believe that it is 
sensible for regulators to ensure, first of all, that they have the consumer view.”103 
One study notes that in the context of United States public utility price-setting 
processes, “residential consumers in particular had to overcome collective action 
problems if they desired independent representation at all”.104 In a similar vein, a 
2005 KMPG report on consumer participation in Australian energy markets noted 
that a key feature of energy markets was an imbalance created by having a few 
large and sophisticated sellers but many buyers, for whom energy typically 
represents a small proportion of their expenditure”;105 and a Consumer Focus 
report on consumer representation in regulatory decision making argues that 
“without independent, well informed and properly resourced consumer input into 
complex regulatory policy and decision making, regulators will find this difficult to 
achieve in the face of vigorous and well-resourced industry representations”.106 

This view is not just put forward by those who would benefit from the 
resourcing of consumer advocacy. The United Kingdom Department for Business, 
Innovation, and Skills has discussed consumer advocacy groups in a recent 
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consultation document on Empowering and Protecting Consumers which stated 
that:107 

In regulated sectors, firms devote substantial resources to working with and 
influencing their regulator. If views from regulated firms were the only organised 
external input, there would be insufficient challenge to the regulatory relationship. A 
strong consumer voice is therefore needed to provide a different perspective to the 
regulator and a more rounded evidence base upon which to make decisions. There 
needs to be effective consumer engagement with regulators (for example through 
research), formal representation of consumers and their representatives in regulatory 
processes such as price control reviews and policy work that is independent of 
regulators in terms of both the choice of topic and the analysis. 

If these observations are accurate then the implication is that the consumer 
interest will not be adequately considered in New Zealand. This is because in New 
Zealand, there is no well-resourced advocacy group capable of robust research into 
the electricity market, nor is there a formal representation of consumers in price 
control reviews, and the government and Parliament set up the policy work that 
determines what kind of regulatory framework is appropriate. Even in Australia, 
where funding is provided to consumer interest advocacy groups, a recent report 
on behalf of such groups argued that “government decision makers, including 
regulators, have made a number of significant decisions affecting consumers’ 
interests without the benefit of sufficient (or in some cases any) consumer advocate 
input”, and that further funding and coordination of advocacy, for example, a 
national peak energy advocacy body, is needed to address this situation.108 

The view that industry players will dominate processes of participation due to 
their intense interest is also evident in an Australian report concerning the use of 
merits review in the Australian Electricity Regulator’s five year distribution pricing 
decisions.109 The report found that distribution companies “cherry-picked” the 
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matters that disadvantaged them and appealed them on the merits, which meant 
that the worst outcome for the company was that the AER decision would be 
maintained (and not that the decision may be more favourable to consumers).110 
The report noted that this contrasts with the merits review process of similar price 
determinations in England, where a completely new decision is made; this means 
that the new determination:111 

… may be more or less advantageous than [the energy regulator] Ofgem’s proposal in 
some or all respects. In some cases it has indeed been less advantageous to the 
appealing company. 

This mechanism prevents a distributor from ‘cherry picking’ – that is, accepting those 
aspects of a decision that it likes and appealing those aspects that it does not like. … 
The inability to cherry pick and, the possibility of a worse outcome, can be expected 
to strengthen [the regulator’s] hand in making price control proposals. 

Perhaps more worrying, however, was that the consumer advocacy organisations 
most involved in the consultations on the original decisions were unable to 
effectively intervene in the merits review.112 This was due to a number of factors: 
“the significant financial resources required to facilitate effective participation in 
the appeal process, such as legal representation, senior counsel and expert 
technical advice”, the requirement that consumer representatives be granted leave 
to intervene, the criteria for consumer intervention, the risks of costs orders, and 
the lack of access to distributor and AER-held information.113 The formal possibility 
of achieving the standing to participate in appeals contrasts with the lack of a real 
ability for effective participation.114 Indeed, because the effective participation of 
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consumer groups in merits review processes was so difficult to achieve, the report 
recommended doing away with merits reviews completely.115 The perceived 
problems with the merits review process continue today.116 

This example illustrates how industry participants who have millions of dollars (and 
percentage points) of profits at stake have a high incentive to participate in regulatory 
decision making, and, even where there is a formal equality of access to the 
consultative and participatory processes, the consumer voice can be quiet or unheard. 

The idea that industry representatives and companies play a greater role in 
ordinary processes of legislative and government decision making is borne out in an 
analysis of who participates in major regulatory decisions in New Zealand. Of the 
submitters to the Commerce Amendment Bill 2008 Select Committee there were no 
residential consumer submissions; there were, however, around 50 submissions 
from electricity companies, including a PriceWaterhouseCoopers submission on 
behalf of 20 ELD companies.117 Similarly, while there were more submissions from 
non-industry groups to the Electricity Industry Bill Select Committee, industry 
submissions made up the bulk of the material presented.118 Whether this translates 
to decisions more favourable to industry interests than other interests – is of course 
difficult to determine. 

The view that industry participants unduly dominate regulatory decisions 
relating to electricity has been put forward in New Zealand by some consumer 
interest groups.119 DEUN argues that “Domestic consumers must have their own 
representatives” because the objectives of consumer benefit “needs to be defined 
by consumers themselves”; it also claims that “the lack of domestic consumer 
representation results in decisions which disadvantage” domestic consumers.120 
Grey Power has argued that the Commerce Commission line price decisions “gives 
no initial opportunity for consumers to engage with the Commerce Commission on 
the allowable revenues”.121 It has also been said that the government itself has a 
financial interest in the electricity market, through its ownership of many of the 
companies.122 In contrast, some power generators have argued that the Electricity 
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Authority’s decisions do not allow for adequate price levels that would incentivise 
further investment.123 This observation, if true, would suggest that the Authority is 
doing too much to protect consumers from price increases. 

Of course, both of these perspectives would presumably be rejected by the 
Electricity Authority, because the decisions they make are intended to provide for 
the long-term benefit of all consumers, including questions of reliability of supply. 
The Authority’s objective is focused on the benefit to consumers; in other words, 
like other competition and efficiency regulators, the Electricity Authority is required 
to uphold the consumer interest rather than industry interests.124 Given this focus, 
it seems that it would be difficult to show that the regulator has been captured by 
industry to the detriment of consumers, and this may be a reason against setting up 
further consumer advocacy or participation. As a member of a United Kingdom 
regulator similarly noted:125 

It is absolutely the duty of regulators to ensure that customers are looked after, and it 
is a counterbalance to the monopoly elements of the industry. If you have a regulator 
who has that precise remit, then what is different about the consumer committee? 

It might also be thought that if the regulator is supposed to be focused on looking 
out for the consumer interests, it should quickly become apparent to government 
and citizens if it is not doing this. 

(d) Apathy (time poverty, lack of interest) and costs 

It is obvious that more participatory decision making costs the regulator both in 
time and money; this must be factored into any decision on increased public 
participation. From the consumer-citizen’s perspective, there are also time costs to 
participation that, combined with the high level of technical difficulty of the 
subject-matter, may lead to a rational apathy or indifference towards the 
regulatory decision in the face of opportunities to participate. Electricity regulation 
is an area that the public usually ignores unless there is some kind of salient 
problem with the sector so that greater interest and political pressure is brought to 
bear;126 for example, some kind of crisis or a network collapse127 such as the 
electricity shortages caused by droughts and low lake levels in 1992, 2001, 2003 
and 2008 or the 2006 CBD and South Auckland blackout. Even where there is an 
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obvious problem, the ordinary person would likely just rather have the government 
solve it than have any particular view of the means that should be used to achieve 
that end. Thus, it has been said that “[w]hen really pushed as to why the sector is so 
slow to involve the public, some energy sector practitioners respond that the public 
has no interest in participating in energy decisions – they just want the lights to 
come on”.128 As Māori Party MP Tariana Turia pointed out in the second reading of 
the important Commerce Amendment Bill 2008, no submission to the consultation 
process was from an ordinary consumer.129 She therefore suggested that:130 

… there needed to be some mechanism, other than submissions to the select 
committee, to get feedback from consumers, given their key role. Maybe focus 
groups of consumers should be considered as an important mechanism for gaining 
the thoughts of that group. A bill that ostensibly enables price and quality control for 
the purpose of improving outcomes for consumers should logically have sought the 
feedback of those people in the first instance. The bill would look quite different if it 
had consumers at the centre and if they had been guaranteed some kind of voice in 
the process. Failure to involve the people who are supposedly to benefit from the 
outcomes of competitive markets is a huge risk, which works to the benefit only of 
the corporations—the moneymakers—rather than the unsuspecting public. 

Similarly, a member of a United Kingdom regulator has noted that:131 

It is very difficult to get the general public involved. Most consultation papers are on 
technical detail that are of no interest to the general public. Usually the involvement 
comes through committed consumer groups such as energywatch and the Consumers 
Association [consumer advocacy groups]. 

Research in the United Kingdom has demonstrated a lack of understanding of how 
the electricity market is structured;132 it seems likely that this lack of understanding 
and interest is replicated in New Zealand for the bulk of the population. Again, this 
is the major additional cost – informing oneself of the issues – that exacerbates the 
general problem of lack of time and interest to participate. 

(e) Accountability and educational effects 

Increasing accountability seems an important reason to having further consumer 
participation in electricity decision making. The decisions made by the Electricity 
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Authority and Commerce Commission affect the way that the electricity market 
operates, and this affects consumers. There is already a high degree of openness in 
the Electricity Authority and Commerce Commission processes, through the release 
of consultation documents, the collation and publication of submissions, and the 
reasoned response to those submissions. However, given the reasons relating to 
technical complexity and general apathy in relation to regulatory decision making, it 
seems that having a consumer advocacy group representing domestic consumer 
interests and providing feedback to its engaged membership and to the public at 
large would increase the accountability of the regulator. Depending on the 
accessibility of the consumer advocacy group’s communication through press 
releases, op-eds and website publications, this may increase the public’s awareness 
of regulatory decisions being made and their effect on their interests. An example 
of what is possible is the Consumer Action Law Centre advocacy group, based in 
Victoria, Australia, which puts out a quarterly newsletter On the Wires, which notes 
regulatory developments in the electricity sector such as on-going consultations, 
price determinations, and other news and information.133 Similarly, the United 
Kingdom consumer advocacy group Consumer Focus has a website on which a 
wealth of information on the electricity market and regulation of it is posted, 
including newsletters, reports, blog posts and other information.134 

As a result of this, there may also be an increase in the ordinary consumer-
citizen’s general knowledge and understanding of the regulatory issues. This would 
be the case where individuals are involved in putting together submissions based 
on their own or others’ research (the “citizen-experts”). But the wider community 
might also gain further knowledge through the publicity of the issues and research 
that the advocacy group provides. This may in turn allow for groups of citizens with 
different perspectives to form competing advocacy groups. It would also likely 
increase individuals’ acceptance of the regulatory decisions that have been made, 
so long as they agree that the governmental and regulatory assumptions and 
judgments are reasonable responses to trade-offs that must be made – as the 
United Kingdom regulatory participation forum suggested: “One observer from the 
Department of Energy and Climate Change commented that she wished other 
consumers could participate in similar opportunities to learn about the difficult 
trade-offs energy companies, regulators and Government have to make.”135 For 
example, the public might accept price increases if they think that the regulatory 
regime is not allowing for monopoly or market power, and those increases are 
necessary to secure stability and sustainability of supply. As Consumer Focus put 
these points:136 
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If done properly, good consumer representation can make a major contribution to 
the quality of regulatory decision making, helping economic regulators focus their 
resources on the right issues and make the right kinds of intervention. It can help 
build public trust in regulatory regimes and the markets being regulated, and so help 
to promote growth across the economy as a whole and act as a shield against 
decision by media headline. This requires real commitment to a grounded, evidence-
based approach, with the right working culture. 

(f) Quality of outcomes 

It is unclear whether the consideration of better outcomes counsels for more 
participation of ordinary citizens in electricity regulation, because of the reasons 
relating to technocracy noted above. The way that the various electricity markets 
work is not subject to the day-to-day knowledge of residential consumers – with 
the exception of the retail market of course. It is unlikely that further participation 
of ordinary citizens will add to the relevant information relating to the complex 
economic analysis involved in decisions relating to price controls and reliability of 
the transmission network. These reasons will be strong where the regulatory 
decision is within the existing framework of regulation and that framework requires 
a technocratic economic decision to be made. 

However, there may be situations where what is being considered as a 
technocratic decision is actually contestable, because there may be an economic 
assumption or analysis that favours certain industry participants over residential 
consumers, and that decision is one that must be made one way or another within 
the existing regulatory framework. Here, participation of consumers may challenge 
the assumption and lead to either a changing of the analysis or better justification 
of the choice being made. As the United Kingdom consumer advocacy group 
Consumer Focus argues:137 

There needs to be some countervailing input that unapologetically favours the 
consumer interest, to give the regulator a wider range of perspectives and a more 
rounded evidence base on which to make decisions. This applies both to major 
strategic decisions and to more detailed matters such as individual licence or 
enforcement decisions. Such external challenge can improve the quality of regulation, 
by testing the robustness of the evidence and analysis underpinning decisions, 
providing different thinking and solutions, and raising new issues. 

Yet this kind of participation is clearly limited to those with expertise in the complex 
analysis used in making the relevant decision. Again, consumer advocacy groups 
that have members who have developed that expertise, or who can engage 
external experts to provide such analysis, seem to have a good fit. The consumer-
citizen interest in the decision can be put forward, highlighting any value judgments 
involved, and expert economic and technical evidence can also be introduced, 
whether produced by consultants or group members who have achieved the 
requisite level of understanding. This will ensure that the regulator has as many 
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possible arguments and as much evidence as possible on the table, according to 
which it can make the best informed decision. 

When we look to more general questions about the electricity industry – such as 
whether there should be a corporatisation and marketisation of this industry at all, 
whether there should be governmental ownership of certain businesses or 
privatisation (or some mixed model) and what the ultimate goals of the industry 
should be – there seems to be more scope for getting views from the wider 
community. These are basic framework questions that involve normative value 
judgments as well as analysis of economic effects of different options. While it is 
difficult to quantify how participation adds to better outcomes, this is another way of 
thinking about the democratic benefits of allowing and encouraging ordinary citizens 
to think about and debating these issues. 

Finally, where the regulation concerns the behaviour of residential consumers, it 
is clearly of informational/outcome use to use participatory mechanisms to gain 
this information and to see how residential consumers perceive the problems with 
the market and the benefits of possible reforms. 

6.2.4 Mechanisms for participation 

(a) Initial observations 

What do these above reasons about electricity regulatory decision making tell us 
about what kind of mechanism may be appropriate to increase ordinary citizen 
participation? 

The features identified above suggest that there is a danger that only large industry 
players will have a voice and influence in electricity regulatory decision making, due to 
the technical complexity of the market, the view that economic questions of 
competition and efficiency are the main concerns to be dealt with, and the apathy that 
exists outside times of crisis. The main benefits of increased citizen participation seem 
to relate to democratic participation by affected individuals and groups, better 
outcomes that take consumer views and interests into account and add to the 
accountability of the decision makers to these viewpoints, and the educational benefits 
that may come from certain forms of consumer participation. The question is what 
kinds of mechanisms will deal with the problems and maximise the benefits. 

As seen below, in terms of the general “level of participation” question noted in 
our earlier chapter,138 participation in regulatory decisions concerning electricity 
will likely fall within the information and consultation categories, with limited scope 
for moving into direct involvement in making the decision. This is because the 
decisions being made are major policy decisions that affect the whole of the 
country’s electricity framework, or are decisions concerning the position of 
individual companies. In both cases it is appropriate for decision makers who have 
legitimacy from the electorate as a whole to make the ultimate decision, either as 
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government or Parliament, or as a regulator giving effect to statutory objectives 
and rules. 

Figure 6.2: Levels of participation 

 

Source
139

 

Looking at Fung’s more detailed spectra of participation, the spectrum of authority 
is appropriate given that the above points will likely be to advise and consult, and at 
its most extreme may be some kind of participation in co-governance (although this 
is much less likely). The key reasons for participation are to ensure that the ordinary 
electricity consumer’s voice is heard and that it plays a role in influencing the 
decision. Examples of “advise and consult” mechanisms include consumer advocacy 
groups outside of government and the regulator, and consumer panels or advisory 
boards within the regulator; the main example of co-governance would be specified 
consumer interest members on the board of regulators, or voting rights for 
consumer panels.140 

Figure 6.3: Spectrum of authority 

 

Source: Archon Fung
141

 

On the spectrum of inclusion, the difference is based on whether a cross-section of 
public opinion is required (that is, where what is sought is information about 
consumer-citizen views or behaviour), or whether an informed consumer-citizen 
interest perspective is wanted. In the former case, the inclusion will be random 
selection or targeted recruiting; in the latter, it will be consumer-citizen interest 
stakeholders or representatives. 
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Figure 6.4: Spectrum of inclusion 

 

Source: Archon Fung
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Similarly, the spectrum of communication mode will be at the least intense end, 
probably the expression of preferences, where the reason for participation is 
informational only; whereas it will be at the intense end if consumer interest 
representatives are providing arguments and technical analysis. 

Figure 6.5: Spectrum of communication 

 

Source: Archon Fung
143

 

Given the reasons for participation identified above, it is probably the latter kinds of 
participation that are required to give the consumer-citizen perspective an effective 
role in the decision making process: there needs to be an articulation of consumer 
concerns and interests that can be effective in bringing technical arguments and 
information to bear on the decision, to challenge the arguments and information of 
industry participants, and to hold government and the regulator accountable for 
their decisions through engaging with and informing ordinary citizens. 

The mechanisms that may be involved, given these reasons and comparing the 
consumer-citizen participation mechanisms that exist in the United Kingdom and 
Australia, are threefold. The first is focus groups or citizen advisory committees 
made up of ordinary citizens; this mechanism is essentially an information gathering 
exercise, and may overlap with general social science and market research analysis 
about consumer behaviour in the electricity market. An example of this in the 
United Kingdom is the Consumer First panels that Ofgem uses to gain consumer 
views on energy issues.144 As such, it may be seen as a limited form of public 
participation, towards the least intense end of the spectrum of communication. 
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The other main kinds of mechanism to attempt to give consumer interests an 
effective voice in regulatory decision making are consumer advocacy groups. These 
were not identified in our original typology of public participation mechanisms. As 
noted above, they might even be regarded as not public participation at all because, 
rather than ordinary citizens themselves participating, representatives of certain 
groups attempt to influence regulatory decisions in what they believe is the general 
consumer-citizen interest. It is appropriate to discuss this group here because they 
figure large in both Australia and the United Kingdom’s energy regulation landscape, 
and because they can be understood as public participation so long as they are 
accepted as putting forward an account of the general public’s interest and they 
have some kind of means of engaging with the public to ensure that account is 
plausible. This is clearly how consumer advocacy groups regard their own activities 
giving consumers a stronger voice in policy decisions, and thereby increasing 
consumer participation in those decisions. 

Another mechanism of public participation in the form of representing and 
advocating for the perceived consumer interest is consumer advisory panels or 
consumer interest board representatives within a regulator. These groups or boards 
are experts in the subject-matter of the regulatory decision, and seek to ensure that 
the interests of consumers – or perhaps a different view of those interests – are an 
important part of the regulatory decision. 

The best way to see how these latter two mechanisms may work in practice is 
to look to existing versions of them in the United Kingdom and Australia. 

(b) United Kingdom 

In the United Kingdom, consumer advocacy groups and representation on 
regulatory boards and committees have existed for decades.145 Internally, the main 
energy regulator, Ofgem, currently uses consumer panels and consumer advisory 
groups. In addition, there is an external peak consumer advocacy group – Consumer 
Focus. 

(i) Consumer panels 

Ofgem has in recent years used consumer panels — the Consumer First panels. 
These are composed of ordinary citizens selected from a variety of communities to 
discuss issues in the energy sector such as gas supply security,146 smart metering 
and price controls. In the latest round of panel workshops, 110 participants were 
drawn from six locations around the United Kingdom. The aim of the research was 
to identify what information was needed to allow customers to make informed 
decisions, how people wanted to receive this communication, and how the 
information should be presented.147 Panel members were recruited through face-
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to-face interaction on the street and at people’s homes. The aim was to attempt to 
make the panels more representative of the general population by reference to a 
number of different social variables, such as gender, age, ethnicity, socio-economic 
status, housing tenure, disability, family and employment statuses and urban/rural 
location.148 Ofgem uses these panels as “consumer research” to inform policy 
decisions and to make its consultations “more consumer focussed and friendly”.149 

(ii) Consumer advisory groups 

Another way that Ofgem has sought to ensure that it has gained consumer input 
into its decision making processes and to ensure that decisions are fair to 
consumers is to set up a Consumer Challenge Group (CCG). One such group, six 
people with expertise in the electricity industry and the interests of consumers, 
four with a domestic/residential consumer focus and two with a business consumer 
focus,150 participated in the 2008–2009 Electricity Distribution Price Control Review. 
The CCG met with the Ofgem staff involved in the price control review nine times to 
provide feedback and suggestions on their decision making, as well as receiving 
briefings on other relevant Ofgem work, and meeting with the Distribution Price 
Control Committee and Distribution Network operators.151 Another consumer 
advisory group, made up of members of consumer and social concern 
organisations, advised Ofgem on consumer issues relating to smart metering.152 
There is also a standing advisory group on sustainability and social issues, which 
includes political, academic and social interest group representatives.153 

(iii) Consumer focus 

Consumer Focus is the main statutory consumer advocacy organisation in England, 
Wales and Scotland. It was created through the merger of a number of other 
consumer advocacy groups.154 It is funded by a government department and by 
levies on the energy industry, with a £12.4 million budget for 2011–2012.155 Its 
website states that it “aims to give people a stronger voice. We don’t just draw 
attention to problems – we work with consumers and with a range of organisations 
to champion creative solutions that make a difference to consumers’ lives.”156 To 
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this end, it investigates consumer complaints, requests information from the 
regulator and service-providers, makes submissions on regulator and government 
decisions, and provides information to consumers about electricity sector issues. It 
also has voting rights on a number of committees involved in code amendment.157 
From 2014 Consumer Focus will be restructured into a Regulated Industries Unit.158 

(c) Australia 

The Australian electricity market is complex. It comprises both national and 
jurisdictional regulation and markets, with consumer participation occurring at both 
levels. A comparatively large amount of consumer advocacy is undertaken by a 
wide variety of advocacy groups in Australia. These groups include specialised 
energy and general consumer advocacy groups, social welfare organisations, 
environmental protection organisations, university research centres and other 
interest groups.159 Further, it is recognised that these groups need to be adequately 
funded if they are to be able to contribute effectively to government and 
consultation/decision making processes.160 The Australian Treasury released an 
issues paper in 2009 noting that a key concern is to maintain the “sustainability of 
ongoing support for consumer advocacy and consumer policy-focused research 
over the medium to long term”.161 In Victoria, the government funds an 
independent consumer advocacy organisation, the Consumer Utilities Advocacy 
Centre, with the objective of representing energy and water consumers in policy 
making and regulatory processes.162 

(i) Consumer advocacy panel 

The forerunner to the Consumer Advocacy Panel was the National Electricity 
Consumers Advocacy Panel, set up in 2001 with the aim of granting funds to domestic 
and business electricity representatives to engage in advocacy with regard to the 
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development of the national electricity market and the National Electricity Rules.163 
These rules apply everywhere except Western Australia and the Northern Territory. It 
was reconstituted as the Consumer Advocacy Panel in 2008, with an expanded 
responsibility to grant funding for both advocacy and research concerning the 
electricity and natural gas markets.164 Its purpose is to “facilitate end-user advocacy in 
the national electricity and national gas markets so the views of all classes of end-user 
can impact on decision making on market policy and regulation”.165 It encourages 
consumer organisations to apply for advocacy funding in relation to particular 
regulatory determinations, guideline developments and other consultations.166 The 
provision of funding for a variety of different interest groups accords with the 
Productivity Commission’s view that a spectrum of consumer views should be 
represented.167 In 2009–2010, it distributed around AUD 2.2 million dollars in around 
40 grants ranging from a few thousand dollars to AUD 200,000, and covering activities 
such as submissions, meeting attendance, research reports, and participation in 
decision making and policy development.168 One of the Consumer Advocacy Panel’s 
priority research areas in 2011–2012 was research concerning “[e]mpowering 
consumer engagement in network price determinations: providing advocacy 
organisations with the tools and information to effectively represent consumers’ 
interests in regulatory decisions.”169 

The perceived effectiveness of this means of encouraging consumer 
participation is high. Prominent advocacy organisations such as Consumer Utilities 
Advocacy Centre (CUAC) and the various Councils of Social Services are seen as 
bringing a distinct voice to the regulatory table, and helping to set the agenda.170 A 
recent report titled Making Energy Markets Work For Consumers produced under 
the auspices of a number of consumer advocacy organisations and funded by 
Consumer Advocacy Panel grants, claims that consumer advocacy in Australian 
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energy markets has a significant influence on regulatory decision making by 
government, regulators and industry.171 It quotes a “senior regulator” as saying that 
“despite resource limitations … energy is a relatively strong area of consumer 
advocacy at present, primarily due to the skill, knowledge, commitment and 
connectedness of current advocates”.172 Another academic research report on 
consumer participation in Victorian regulatory decisions notes a number of energy 
decisions where consumer advocacy has made an impact on regulatory decisions.173 

In addition, the Consumer Advocacy Panel’s own commissioned evaluation of 
the effectiveness and outcomes of funded advocacy by an external consultancy 
found that most of the work by consumer interest groups was well received by 
ministers, government officials, and regulators.174 In particular, it singled out the 
Tasmanian Council of Social Services (TasCOSS) as having developed expertise in 
consumer energy issues that made its contributions a key part of the regulatory 
decision making process:175 

TasCOSS is now recognised as an important component of the energy policy 
development community in Tasmania. As Tasmania is a small state, it does not have 
the benefits of scale that larger jurisdictions enjoy. Consequently, the expertise that 
resides in TasCOSS is particularly important, as without it, there would be a significant 
gap in knowledge that extends beyond well known issues and concerns affecting 
vulnerable consumers, and into more technical and specialised areas of knowledge. … 
[H]igh quality advocacy [is] being undertaken efficiently on behalf of vulnerable and 
disadvantaged energy consumers [by TasCoss]. The nature of consumer energy 
related issues in Tasmania is such that there is clearly an ongoing need for this 
advocacy as TasCOSS has the expertise to continue to provide this advocacy. 

Similarly, a recent regulatory draft decision made a number of references to the 
Queensland Council of Social Services (QCOSS) submission, showing that the 
analysis provided by the relevant expert consultant was recognised as relevant and 
had to be taken into account in the decision.176 
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Consumer interest advocacy is therefore seen as an effective and essential part 
of regulatory processes in energy. Even where an advocacy project did not 
determine the regulatory decision’s final form, it may still have the beneficial 
outcome of “putting forward a consumer perspective [which] may have a 
‘cumulative effect on decision-makers’ which over time would result in policy 
outcomes favourable to consumers”.177 Where research outputs are written in clear 
language, they may also help inform consumers of issues relating to the regulatory 
framework.178 

However, there are still questions about whether this mechanism is adequate to 
ensure that the consumer voice is heard by government and the regulator. There 
are problems relating to the pace of change in the market that makes it hard for 
consumers to understand it.179 The report notes that:180 

Energy consumer advocates must consider a diverse range of issues that involve 
complex technical, economic, financial and political problems. The structure and 
design of the energy market is rapidly evolving and is subject to competing demands 
from different industry sectors and State, Territory and Commonwealth governments. 
Energy policy often has political sensitivity, and is significantly affected by other 
priority areas of public policy, including access to essential services, social inclusion, 
environment policy generally and climate policy in particular. 

The report notes that over two and a half years, from 2008 to 2010, there were at 
least 337 consumer advocacy submissions to 178 formal consultation processes 
undertaken by industry regulators, the Ministerial Council on Energy, and other 
governmental processes.181 It also notes the existence of a range of informal 
consultative interactions between consumer advocacy groups and industry, 
regulators, government, and consumers.182 This includes proactive advocacy, 
meaning the identification of consumer issues and interests in the energy industry 
and attempting to put them on the agendas of industry and regulatory decision 
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makers, both in government and the regulator.183 The capability to participate fully 
in these processes requires much human energy and resources, especially where 
consultation documents and draft determinations require submissions in a short 
time (for example, less than two weeks for a recent Queensland prices decision).184 

The strengths of consumer advocacy in energy regulation are in the experience, 
expertise and skills of the employees of advocacy organisations, the collaboration 
between advocates, and the links with consumer experiences and issues.185 In 
contrast, the weaknesses identified were lack of adequate coordination and 
national voice, a lack of access to technical expertise and research, directing 
resources towards narrow issues defined by the regulators or government, and a 
lack of focus on the overall regulatory framework;186 but the most significant and 
commonly perceived weakness is the lack of the resources required to engage in 
adequate consumer advocacy – despite the existing funding arrangements.187 
QCOSS, a peak body for over 600 community organisations in Queensland, has 
argued that despite the “abundance of consultation procedures” in the National 
Electricity Rules process, the scope for consultation is limited to “the detailed 
technical inputs” in the price determination process.188 While they acknowledge 
that this technical focus is mandated by the decision that the AER is required to 
make, the limited scope means that QCOSS argues that there are “very few ‘levers’ 
in the process for participation by consumer or environmental organisations 
especially in relation to the impact on various classes of consumers”.189 It argues 
that the rules are:190 
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 … rigidly focused on the inputs to the price determination process, with virtually no 
scope for the AER (or any other body) to have regard to the overall reasonableness of 
the outcomes, particularly as they relate to achieving social or environmental policy 
objectives. 

Importantly, there is no scope for consultation on the overall outcomes of the 
regulatory process and the impacts on consumers, or scope to feed these consumer 
impacts into the decision making process. 

However, this view might be contested by those who see advocacy groups as 
helping to set the agenda of regulation. 

6.2.5 Conclusion 

This section has set out the reasons for and against increased public participation in 
regulatory rule and decision making in the electricity industry context. Our 
conclusion is that, on balance, there should be increased participation. The 
mechanism identified – funding of consumer interest groups – draws on both the 
reasons for and against participation and the examples of such existing mechanisms 
in the United Kingdom and Australia. It is suggested that such funding would allow 
consumer interest groups to participate in the decision making process of the 
Electricity Authority in a way that: increases the information and value perspectives 
available to the Authority by allowing consumer advocates to become informed or 
to commission independent research; allows for the consumer interest groups to 
develop educational materials for the use of ordinary consumers; and ensures that 
domestic consumer interests are represented. 

The advantage of looking to comparative mechanisms in other similar 
jurisdictions is borne out by this case study. A mechanism that was not identified in 
our Stage One chapter – consumer advocacy funding – is an important way of 
increasing consumer-citizen interest participation in Australia and the United 
Kingdom and seems appropriate in New Zealand when we look at the reasons that 
apply here. Indeed, the DEUN has argued for support for consultation along the lines 
of the consumer advocacy funding model seen in Australia. It argues that 
“[d]omestic consumers should be helped to educate more of its potential 
representatives so they can take part constructively in all advisory groups” and that 
“[d]omestic consumers should have access to economic advisors who fully 
understand their perspective and interests.”191 Similarly, Grey Power’s respective 
submission argued that:192 

The placement of small consumer representatives on Advisory Committees is only a first 
step, because the work of the Committees is framed in an “economic” language and to 
terms of reference that have little meaning to them. At present, capacity-building is 
essential to enable domestic consumers to represent their own interests. 
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In this sense, there is clearly a view among the relevant consumer interest groups 
that they should be better funded to ensure their participation in regulatory 
decision making. 

We could go further and argue that the New Zealand situation is one where the 
funding of consumer advocacy groups is especially suited. Because of our relatively 
small size, consumer advocacy groups do not have the critical mass of expertise or 
funding that is necessary to contribute adequately to existing regulatory 
consultations. In large countries such as the United States, consumer groups such as 
Public Citizen can draw funding and support from a large membership base, which 
allows them to contribute to national regulatory debates.193 In Australia and the 
United Kingdom, industry and government contribute millions of dollars to 
consumer advocacy groups every year, funding expert advice and analysis and 
allowing the groups to fund capability-building research and networks. This sort of 
funding may not be available from our relatively small industry, but even a few 
hundred thousand dollars in contestable funding would markedly change things. This 
seems especially so given that lobbying and consultant use by interested companies 
and industry groups does not exist on the extreme level as in the United States, 
which would allow consumer groups to have a relatively loud voice if adequately 
resourced. It is likely that the groups such as Consumer NZ that already participate to 
some degree would be more effective if they had access to further funding. 

6.3 Environmental regulation and the Resource 
Management Act 1991 

6.3.1 Present regulatory frameworks and kinds of regulatory 

concerns and decisions 

By environmental regulation, we mean any rule that seeks to balance competing 
demands on natural resources.194 In New Zealand, the main legal framework for the 
regulation of environmental use is the Resource Management Act 1991 (the RMA). 
The purpose of the Act is that of promoting the sustainable management of the 
country’s natural and physical resources.195 The Act defines “sustainable 
management” as “managing the use, development, and protection of natural and 
physical resources in a way, or at a rate, which enables people and communities to 
provide for their social, economic, and cultural well-being and for their health and 
safety”, while at the same time:196 

(a) sustaining the potential of natural and physical resources (excluding minerals) 
to meet the reasonably foreseeable needs of future generations; 
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(b) safeguarding the life-supporting capacity of air, water, soil, and ecosystems; 
and 

(c) avoiding, remedying, or mitigating any adverse effects of activities on the 
environment. 

Specific functions under the Act are divided among the central government, 
regional councils and territorial authorities.197 The Ministers of the Environment 
and Conservation are responsible for the functions of the central government. 
The Minister of the Environment, for instance, has the power to issue national 
environmental standards through the making of regulations, the power to 
recommend the promulgation of national policy statements with a binding effect 
at regional and territorial levels and a “call-in power” for applications or proposals 
of national significance.198 The Minister of Conservation is responsible, among 
other things, for the coastal marine area, the approval of regional coastal plans 
and for deciding applications for permits for any restricted coastal activity.199 
Regional councils’ responsibilities include water quality, biodiversity conservation, 
allocating natural resources and preparing policies on the integrated 
management of resources and on the “regionally significant effects of the use, 
development or protection of land”.200 The responsibilities of territorial 
authorities include the control of natural hazards and of “the effects of the use, 
development and protection of land (and surface of lakes and rivers), and the 
control of subdivision and noise”.201 

Section 59 of the RMA requires regional councils to adopt regional policy 
statements that provide “an overview of the resource management issues of the 
region and policies and methods to achieve integrated management of the natural 
and physical resources of the whole region”. Moreover, pursuant to section 63(1) of 
the RMA, regional councils are required to prepare regional plans to assist them to 
carry out their functions and responsibilities. These plans contain policies and rules 
about land use, air quality and other resource management issues. Plans “must 
state the objectives for the region, policies to implement the objectives, and the 
rules [if any] to implement the policies”.202 They should also “state the issues to be 
addressed, methods for implementation, reasons for adopting policies and 
methods, environmental results expected, monitoring procedures, cross boundary 
issues, information required on consent applications, and other necessary 
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information”.203 Section 68(3) establishes that, in making a rule,204 “the regional 
council shall have regard to the actual or potential effect on the environment of 
activities, including, in particular, any adverse effect”.205 These rules (which may 
describe activities as permitted, controlled, restricted discretionary, discretionary, 
non-complying or prohibited)206 have the force and effect of a regulation under the 
RMA, although in case of inconsistency the regulation prevails.207 In order to carry 
out its functions, territorial authorities are also required to prepare district plans by 
section 72 of the RMA (subject to similar rules and procedures as those that apply 
to regional plans).208 

Resource consent applications, mentioned above, are required when a particular 
activity is not described as a permitted activity by the Act, a regulation, a regional or 
district plan (or proposed plan).209 According to Schedule 4 to the RMA, a person 
applying for resource consent must provide “an assessment of environmental effects 
in such detail as corresponds with the scale and significance of the effects that the 
activity may have on the environment”.210 The consent authority may, at any 
reasonable time before the hearing (or before the decision to grant or refuse the 
application if there is no hearing), request the applicant to provide further 
information.211 Applications for resource consents must be publicly notified by the 
consent authority in certain situations (to be discussed below). Section 104 states 
that when considering an application for a resource consent and any submissions 
received, the consent authority must (subject to the purposes and principles of the 
Act) have regard to:212 

(a) any actual and potential effects on the environment of allowing the activity; 
and 

(b) any relevant provisions of 

(i) a national environmental standard: 

(ii) other regulations: 

(iii) a national policy statement: 

(iv) a New Zealand coastal policy statement: 
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(v) a regional policy statement or proposed regional policy statement; 

(vi) a plan or proposed plan; and 

(c) any other matter the consent authority considers relevant and reasonably 
necessary to determine the application. 

6.3.2 Current opportunities for public participation under the 
RMA 

Looking at different jurisdictions it is hard not to conclude that public participation (at 
least some form of it) in environmental regulation has become more the rule than the 
exception.213 For instance, it has been pointed out that “[p]ublic participation 
requirements have been embedded in virtually every important piece of 
environmental legislation in the United States and Canada since 1970s.”214 Moreover, 
the Aarhus Convention,215 which requires governments “to ensure public 
participation and access to information in all environmental decision making”, has 
been signed by more than 35 European countries.216 There has also been a 
movement, in South Asia and China, towards different forms of public participation in 
the regulation of the environment.217 New Zealand is no exception, and Nolan 
maintains that the RMA provides “the public a wide scope for involvement”.218 The 
opportunities for popular participation provided by the RMA operate both in the 
preparation of planning documents and in the consideration of resource consent 
applications, and mainly take place through which in our Stage One chapter we 
identified as “mechanisms for public consultation”.219 
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In terms of the preparation of planning documents, the process may be briefly 
summarised as follows. Clause 3 of Schedule 1 to the RMA establishes that in the 
preparation of policy statements or plans, local authorities must consult with other 
local authorities who may be affected, and through iwi authorities, with the tangata 
whenua that may be affected, with the Minister of the Environment and any other 
Ministers of the Crown who may be affected, and with any customary marine title 
group in the area.220 

In preparing a policy or planning document, local authorities must “take into 
account” any relevant iwi management plan.221 The idea is that iwi “can have 
their vision for environmental management expressed in the key planning 
documents governing the use, development, and protection of natural and 
physical resources in their rohe”.222 There is no specific provision in the RMA 
delineating the manner in which this management plan is to be prepared. It has 
been suggested that the quality of the iwi management plans “depends on iwi 
having the resources to get legal and technical advice … and [engaging] in RMA 
processes”.223 The proposed policy or plan is then publicly notified and a call for 
submissions is issued under Schedule 1, clause 5. The local authority must then 
publicly notify a summary of the submissions.224 Schedule 1, clause 8 gives the 
opportunity to make further submissions to: 

(a) any person representing a relevant aspect of the public interest; 

(b) any person that has an interest in the proposed policy statement or plan 
greater than the interest that the general public has; and 

(c) the local authority itself. 

Clause 8 also establishes that a “further submission must be limited to a matter in 
support of, or in opposition to, the relevant submission made” under clause 6. 

Local authorities must then hold a hearing, and give at least 10 working days’ 
notice of the date, time and place of the hearing to those persons making 
submissions and who request to be heard.225 In conducting the public hearings, the 
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local authority is required to establish procedural rules that are considered 
appropriate and fair for the circumstances. Moreover, the RMA establishes that 
every person who has “made a submission and stated that they wished to be heard 
at the hearing, may speak (either personally or through a representative) and call 
evidence”.226 If no one requests to be heard, the local authority “shall consider the 
submissions”, but is not required to hold a hearing.227 The Act states that local 
authorities “must give a decision on the provisions and matters raised in 
submissions, whether or not a hearing is held”, and that the decision must include 
“the reasons for accepting or rejecting the submissions”.228 In complying with that 
requirement, the local authority “may address the submissions by grouping them 
according to — (i) the provisions of the proposed statement or plan to which they 
relate; or (ii) the matters to which they relate … ”.229 The decision of the local 
authority must be given “no later than 2 years after notifying the proposed policy 
statement or plan”,230 and the decision must also be publicly notified (and those 
who made submissions must be served with the public notice and “a statement of 
the time within which an appeal may be lodged by the person”).231 

Any person who has made a submission (written or electronic)232 on a proposed 
policy statement or plan may present an appeal (on the matters specified in the 
submission and as long as the objective of the appeal is not the withdrawal of the 
policy statement or plan as a whole).233 Appeals are heard by the Environment 
Court, which “shall hold a public hearing into any provision or matter referred to 
it”.234 Section 274 of the RMA allows some members of the public to become 
parties to the proceedings (generally, persons who have an interest in the 
proceedings “that is greater than the interest that the general public has”, and 
persons who have made submissions to the local authority on the subject of the 
proceedings). Section 293(1) grants the Environment Court power to direct the local 
authority to: 

(a) prepare changes to the proposed policy statement or plan to address any 
matters identified by the court: 

(b) consult the parties and other persons that the court directs about the changes: 
[and] 

(c) submit the changes to the court for confirmation. 

In complying with the directions of the Environment Court, the local authority 
cannot use the procedures established in Schedule 1 (that is, the consultation and 
submission process).235 
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Once a planning document has become operative, the RMA allows any person to 
request a change (if the local authority proposes the change itself, it must use the 
normal procedures established in Part 1 of the Act discussed above).236 The local 
authority may adopt the request as if it were a proposed policy statement or plan 
made by the local authority itself, and in those cases it must use the normal 
procedure of public notification, submissions and hearings.237 It could also treat it 
as a resource consent application and use the procedures contained in Part 6 of the 
RMA (discussed below), or determine to accept the request in whole or in part and 
publicly notify it according to the time frames set out in the Act.238 The local 
authority may reject the request if it considers it frivolous or vexatious, if it has 
been considered within the last two years, if it is determined not to be in 
accordance with sound resource management practice, would make the planning 
document inconsistent, or if the planning document has been operative for less 
than two years.239 

In terms of resource consent applications, the opportunities for public 
participation are more restricted. A consent authority must publicly notify an 
application240 only if one of the following conditions is met:241 

(a) if it is decided that “the activity will have or is likely to have adverse effects on 
the environment that are more than minor”; 

(b) if the applicant requests public notification; or 

(c) if “a rule or national environmental standard requires public notification of the 
application”. 

Section 95A(4) also establishes that “a consent authority may publicly notify an 
application if it decides that special circumstances exist in relation to the 
application”. When an application needs to be publicly notified, notice must be 
published in a newspaper that circulates in the area likely to be affected by the 
proposed activity, and notice must also be given on every person who may be 
adversely affected by the granting of the application, every person who owns or 
occupies land to which the application relates, the relevant regional council or 
territorial authority, any iwi authorities, local authorities, persons or bodies that the 
consent authority considers should have notice of the application, and any holder 
of a customary rights order who might be affected by the grant of a resource 
consent.242 
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In cases in which an application is publicly notified, any person may make a 
submission to the consent authority (with some exceptions applicable to trade 
competitors).243 After the submissions are received, the consent authority may 
invite or require the applicant and any person who has made a submission to 
attend a meeting (pre-hearing meeting) for the purpose of clarifying a matter or 
issue or facilitating the resolution of a matter or issue.244 Section 99(4) establishes 
that a person “who is a member, delegate, or officer of the authority, and who has 
the power to make the decision on the application that is the subject of the 
meeting, may attend and participate” in a pre-hearing meeting if: 

(a) the authority is satisfied that its member, delegate, or officer should be able to 
attend and participate; and 

(b) all the persons at the meeting agree. 

The hearings are normally held within 25 working days of the closing date for 
submissions. When the application is publicly notified, 10 working days’ notice must 
be given to the applicant and all submitters (except to those who have advised that 
they do not wish to be heard) before the hearing takes place.245 Any person who 
has made a submission on a resource consent application may appeal to the 
Environment Court.246 As in the case of appeals on planning documents,247 appeals 
are held on a de novo basis; however, a 2005 amendment requires the 
Environment Court to have regard to the decision that is the subject of the appeal 
or inquiry.248 

The RMA gives important strike-out powers to the consent authority (and to 
local authorities during hearings for planning documents): the authority may 
direct a submitter not to present the whole or part of a submission if it is 
determined to be irrelevant or not in dispute, frivolous, vexatious, that discloses 
no reasonable or relevant case, or would be an abuse of the process if fully 
heard.249 If the consent authority decides to exercise its strike-out powers, it 
must give reasons and the submitter may object and present a subsequent 
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appeal to the Environment Court.250 For those applications not notified because 
they are determined to involve only minor effects on the environment, “only 
affected persons” need to be given notice and have therefore the right to make 
submissions (and participate in the hearings). In this respect, a lot depends on 
who is considered to be an “affected person” for the purposes of the Act. Section 
95E(1) states that a consent authority “must decide that a person is an affected 
person, in relation to an activity, if the activity’s adverse effects on the person 
are minor or more than minor (but are not less than minor).” Nolan maintains 
that in determining who is an affected person, “a broad or liberal approach 
ought to be taken, given the principle that affected persons should be able to 
participate in matters which affect them”.251 

6.3.3 Public participation in environmental regulation – 
reasons for and against 

The questions we address in this section are: In the particular context of 
environmental regulation, is an increase of public participation desirable?; for 
example, through new or reformed mechanisms for participatory decision making. 
Or, if, to the contrary: are the existing mechanisms of public participation sufficient 
to address the demands that democratic principles might place on regulation 
making? By asking such questions, our aim is not to reach final conclusions or 
correct answers about the levels of public participation appropriate in this context 
(for example, the preparation of policy and plan documents and applications for 
resource consents under the RMA), but to identify some of the issues that should 
be taken into consideration. In order to provide tentative answers, we consider the 
special reasons for and against participation in the specific context of 
environmental regulation. 

Environmental regulation exhibits certain features that render the question of 
how much public participation is necessary or desirable particularly difficult. These 
features must be considered, not only within the objective of securing legitimacy, 
but also within the more general goal of achieving quality outcomes, as stressed in 
Discount Brands v Westfield (New Zealand) Ltd:252 

The purposes of [the] public participatory processes [in the RMA] are twofold – first, 
to recognise and protect as appropriate the particular rights and interests of those 
affected and more general public interests and, secondly, to enhance the quality of 
the decision making. 
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First, one must begin by recognising that environmental issues are “complex, laden 
with scientific and technical detail”, and frequently demand a level of technical 
expertise which ordinary citizens do not possess.253 Scientific and technical 
expertise, thus, plays a fundamental role in a sound environmental policy. While 
this points towards privileging technical knowledge over public input, decisions 
about the environment at the same time “present very complex choices about 
interests and values, so that the choices are political, social, cultural, and 
economic”.254 

In other words, delegating too much power to experts might lead a regulator to 
overlook issues and objectives that are critical to some groups and individuals.255 
Moreover, there is a significant amount of literature about the ways in which “local 
knowledge” might serve as “a corrective to a scientific or technical analysis that 
misrepresented the local context in which it was being applied”.256 According to 
Dietz and Stern, in order to be fully informed and make the best possible decisions, 
it is necessary to find ways of linking “scientists with members of the public who 
possess needed information in ways that enhance the quality of information 
available while preserving the integrity of the scientific method”.257 Environmental 
decision making processes should also integrate science and public deliberation “to 
ensure that the science is judged to be decision relevant and credible by the range 
of parties interested in or affected by the decisions”.258 For example, even if a 
scientific analysis is able to accurately identify a particular risk, the acceptable level 
of risk (for a specific community or society) is a political, not a scientific, question.259 
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Naturally, there is a sense in which environmental regulation depends on expert 
knowledge: experts are frequently the ones who identify particular environmental 
problems in the first place.260 The best example is stratospheric ozone depletion, 
identified by a small number of experts, and then communicated to the wider 
public.261 

This notwithstanding, and in contrast with the relatively precise fields of physics 
and engineering, “[e]nvironmental decisions usually involve a great deal of 
uncertainty about facts.”262 Since environmental science deals with systems that 
are “complex, adaptive, and fraught with indeterminacies”, it is thus unable to 
anticipate the exact consequences of different decisions.263 The above does not 
necessarily mean that environmental regulators must defer to people’s values. To 
begin with, when it comes to values, disagreement is inevitable. Moreover, values 
may conflict with what appears to be sound environmental science and can also be 
uncertain.264 As Dietz has argued, even leaving aside the general problem of 
aggregating individual values,265 some environmental problems create uncertainty 
in the very values of individuals. That is to say, some environmental issues, such as 
questions related to genetically modified plants, force people to consider issues 
that are highly removed from their daily life, and they are thus not able to reach a 
position just by appealing to what they normally see as right or wrong.266 

Second, although it has been suggested that “[o]pening decision making processes 
can reduce the risk of agency ‘capture’ by their industry clientele”,267 the problem of 
special interest capture is particularly relevant in the context of participation in 
environmental regulation. “Public participation requires both standing, (ie the right to 
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participate), and resources, (ie time, money, information and advice).”268 That means 
that even if all citizens (as in the case of policy and planning documents and publicly 
notified resource consent applications under the RMA) have the right to participate in 
a public hearing, they might not be able to meaningfully exercise that right in the 
absence of sufficient resources. Conversely, the right to public participation allows 
well funded groups to influence decision making processes, even if far from 
representing the public interest they represent corporate or other private interests. 
For example, in the context of the RMA, it has been argued that there are important 
imbalances of power between corporate organisations and individuals, and this 
results in a disparity of access to expert knowledge and other information necessary 
to effectively influence the decision making process.269 

Third, the possibility of special interest capture is not only a matter of resources, but 
it is related to the problem of apathy; that is, the frequent lack of interest of the public 
in taking part in environmental decision making and the resulting dominance of the 
participatory process by a few groups or individuals. In our Stage One chapter we 
discussed some of the literature around the problem of apathy, present not only in the 
context of environmental regulation, but in political decision making in general.270 In 
the specific context of the RMA, apathy is linked to the lack of awareness of the 
available mechanisms of public participation and might also have institutional causes. 
As early as 1996, a report prepared by the Parliamentary Commission for the 
Environment stated that one of the main barriers to public participation identified by 
submitters (who responded to a discussion document), was “the public’s lack of 
awareness of RMA procedures and failure to recognise the importance of becoming 
involved as early as possible in the planning process” (whether this is still true is unclear, 
but it suggests that apathy, more than simply being a result of a lack of interest, might 
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have other underlying causes).271 This last problem (that is, the importance of public 
involvement in the planning stage) will be considered in the next section. 

Fourth, the fact that the solution to many environmental problems depends on 
changes in the behaviour of ordinary citizens, not just governments and corporations, 
may make public involvement an important part of any attempt to increase 
compliance.272 The activities of individuals and groups “have major environmental 
consequences in the aggregate”, and as such “considerable environmental 
improvement can in principle result from change in their behaviour”.273 In these 
instances, in which the goal of environmental regulation is to change the behaviour of 
individuals and households, an increase of public participation might be desirable. As 
we noted in our Stage One chapter, there are important correlations between 
compliance levels and public involvement in the making of the particular regulations. 
It has been shown, for example, that one of the motivations for complying with 
environmental regulation “comes from regulated entities’ combined sense of moral 
duty and agreement with the importance of a given regulation”.274 Such “normative 
commitment”275 might partly emerge from the participation of those regulated in the 
making of the relevant regulations. 

Fifth, there is the question of accountability. Public involvement is commonly 
seen by regulation theorists as a means of increasing the accountability of the 
regulator by giving citizens the ability to act as a check on its decisions.276 As noted 
by Sarah Nolan when commenting on the New Zealand Supreme Court’s decision in 
Discount Brands v Westfield (New Zealand) Ltd:277 

Resource management and environmental law essentially regulate [the] private rights 
[of absolute use and enjoyment in one’s own property] in the public interest … 
[p]ublic participation can act as a constraint on the excesses of regulation by central 
and local government, and can help to ensure that the rights of property owners are 
recognised and are not unjustifiably restricted.278 

In other words, participation in environmental regulation might limit the power of 
public authorities, and this control might result in better outcomes and more 
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reasoned decision making.279 The question of accountability is thus also connected 
with that of transparency, and with the idea that environmental “[d]ecision-makers 
must make their reasoning understandable and public, including the reasons why 
they have rejected the views of an interested party”.280 Moreover, the increase in 
accountability has also been linked by some authors to the acceptability of 
environmental decisions and, consequently, to a decrease in litigation.281 

Finally, there is the question of time and cost to governments and developers; 
there are also costs to participants, and these will be considered in the next section. 
In the context of environmental regulation, it has been suggested that “[t]he main 
criticism of public participation is that it is expensive, obstructive and prolongs the 
decision making process and hence postpones development”.282 In fact, 
environmental law frequently prioritises speed in decision making and reduces the 
opportunity for public participation when this may make the decision making “too 
slow or cumbersome”.283 The prospect of litigation is also an important factor in 
terms of prompt decision making, and a reduction in litigation would go a long way 
in shortening many environmental decision making processes. Given the 
importance of time and cost considerations, it is not surprising that the purpose of 
the 2009 amendments to the RMA, the Resource Management (Simplifying and 
Streamlining) Amendment Act 2009, was described as “reducing the costs, reducing 
the delays, and reducing the uncertainties of the Act without compromising its 
underlying environmental integrity”.284 

These amendments (whose content is reflected in the preceding description of 
the RMA and its mechanisms of public participation) had the effect of reducing the 
number of cases in which resource consent applications are to be publicly notified, 
as well as the types of persons with standing in the Environment Court.285 In 
contrast with the approach reflected in the 2009 amendments, some authors argue 
that even though public participation slows environmental decision making, one of 
its underlying rationales is the production of “socially acceptable environmental 
results” and therefore an increase in compliance and a decrease in litigation.286 
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Moreover, it can be argued that participation in environmental policy might reduce 
error costs, as members of the public might have information that otherwise would 
not be accessible to the decision maker.287 

6.3.4 Evaluation of existing mechanisms; proposed 
mechanisms 

As suggested earlier, and as can be seen in the diagram below, the opportunities for 
public participation in the preparation of policy and plan documents, and in resource 
consent applications, can be generally described as taking place through the mechanism 
of public consultation. That is to say, participants are allowed to express their views in a 
public hearing, to have their opinions and interests considered by a decision maker, and 
in some cases to obtain evidence and information from it. Accordingly, the content of 
policy and plan documents or decisions about resource consent applications might be 
improved in important ways, and might end up reflecting the views and preferences of 
those that participate in the submission and hearing process. These processes might 
also have some positive effects in citizens, as they might gain a sense of environmental 
responsibility and civic duty by having the opportunity to voice their views (and listen to 
the views of other citizens) about the use of the country’s natural resources in a public 
venue, and learn about the environmental issues faced by their society (which might 
result in some behaviour change).288 Nevertheless, as can be observed below, decision 
making remains exclusively with the official regulator, and participants’ ability to 
influence the process, particularly those participants which lack economic resources 
and access to experts, is relatively limited. 

Figure 6.6: Spectrum of authority: preparation of planning documents and resource consent 
applications under the RMA 

 

Source: Archon Fung
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In this section, we examine whether the already existing mechanisms are suitable 
to deal with the special reasons for and against public participation in 
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environmental regulation. We begin by considering the available mechanisms for 
public involvement in the preparation of planning documents. The Local 
Government and Environment Committee, in its Select Committee Report, noted 
that “the most important time for public participation is at the plan development 
stage”.290 Similarly, in 2000, the Ministry for the Environment published a report 
that stated that iwi management plans (mentioned earlier), may help iwi “get out of 
the situation of continually reacting to resource consent applications or 
environmental problems that affect land and resources within their rohe”.291 
Nevertheless, it has also been shown that “the public tend only to become involved 
in decision making when they understand the impact of the issue on their lives, 
which tend to be at the operational stage rather than at strategic planning stages”, 
and it is thus not surprising that public participation in the preparation of planning 
documents is not generally as high as it could (or should) be.292 One of the main 
problems operating here can be identified as one of apathy: ordinary people will 
not normally be interested in taking part in a public hearing unless they feel directly 
affected by the decisions at issue. This, of course, opens the way for the possibility 
of special interest capture, as privately oriented groups and organisations might be 
in a better position to appreciate the importance of planning documents, and also 
are more likely to have the time and resources to effectively participate in the 
consultation process. To deal with these problems, one must look at the selection 
process that applies in the context of public hearings. As shown below, the 
selection process for a clause 8B (Schedule 1) public hearing is highly inclusive, and 
could be categorised as open, with the qualification that participants must make a 
written submission and ask to be heard in order to be eligible. 

Figure 6.7: Mode of selection – clause 8B (Schedule 1) public hearings 

 

                                                           
290 Elizabeth Toomey “The Theoretical Underpinnings of Resource Management Act Participation” 

in New Zealand Law Society Resource Management Act: Strategic Engagement under the RMA – 
Public and Clients (New Zealand Law Society, July 2011) 57 at 70. 

291 See Waitangi Tribunal Ko Aotearoa Tēnei: A Report into Claims Concerning 

New Zealand Law and Policy Affecting Māori Culture and Identity (Te Taumata 
Tuarua, Volume 1, 2011) at 254. 

292 Elizabeth A Kirk and Kirsty L Blackstock “Enhanced Decision Making: Balancing Public 
Participation against ‘Better Regulation’ in British Environmental Permitting Regimes” 
(2011) 23(1) JEL 97 at 100. One respondent to a discussion document prepared by the 
Parliamentary Commissioner for the Environment stated that the public “generally only 
become involved when an issue directly affects them – usually at the consent level and 
often when the activity concerned is permitted or controlled under the plan”: Office of the 
Parliamentary Commissioner for the Environment Public Participation under the Resource 
Management Act 1991: The Management of Conflict (December, 1996) at A22, available at 
<www.pce.parliament.nz/>. 



Source: Archon Fung
293

 

As noted earlier, in terms of public participation, such a selection process might be 
counter-productive, as it favours the participation of those driven primarily by 
private interests and with the means of taking part in it (not only as regards access 
to information and technical expertise, but also to the ability to spend time working 
on a written submission, being away from work, and attending public hearings). 
Therefore, it seems that the main mechanism of public participation available in the 
context of the preparation of policy statements or plans, while open to everyone, 
could be improved in important ways. An alternative mode of selection, which 
would not radically alter the functioning of a public hearing, would be for a number 
of lay participants to be randomly selected from the relevant population (for 
example, national/regional or territorial in the case of district plans – where this 
mechanism could also be used). These citizens, whose number could range from 10 
to 20, would form a citizen’s jury.294 The idea would be for them to sit in on the 
public hearing, and then meet a number of times as a separate group, to deliberate 
about the proposed plan (and about the submissions presented at the hearing), and 
issue a set of recommendations (to which the local authority must respond by 
giving their reasons for the decision (this would add an important degree of 
transparency to the process). 

This mechanism – a supplement to, rather than a replacement of, the existing 
submission and public hearing process295 – would at least have some impact on the 
problem of apathy and special interest capture, which would normally suggest that 
an increase in opportunities for public participation might be unnecessary or 
undesirable. It would provide the opportunity to participate in the preparation of 
planning documents to citizens that would not have otherwise be interested in the 
process. Moreover, since they would be selected randomly, their views are likely to 
more or less reflect the views present among society at large. As noted earlier, 
however, many environmental issues, including questions about the use of natural 
resources, involve technical questions and require giving a special role to experts. 
A citizen jury would be normally composed of lay citizens who would likely lack the 
necessary technical and scientific knowledge to form informed opinions on 
different issues. This is why they should be given access to different sources of 
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information, including the opportunity to listen to and question experts. Since they 
would have the opportunity to deliberate before presenting a recommendation, 
participants would be able to consider the views of experts in light of their own 
experiences and values. 

The major drawback of this mechanism (and of citizen juries in general), is that 
of time and cost (that is, jurors are usually paid for their participation and they 
would usually meet more than once).296 The question of whether its direct potential 
benefits (more acceptable and higher quality outcomes, an increase of the public 
interest in environmental issues and an increase in regulatory accountability) 
outweigh those costs is a difficult one, but it should be considered together with 
the general goal of achieving regulatory legitimacy. In terms of the spectrum of 
authority (represented in Figure 6.2 above), the citizen jury should still be a 
mechanism of public consultation, in the sense that the final authority to make 
decisions lies with the regulator and not with the citizen jury or the general 
public.297 However, to the extent that it involves deliberation among its members, 
the citizen jury (unlike the traditional public hearing not supplemented by it), would 
not only allow participants to express their preferences, but also to develop them 
(through the discussion with experts and others citizens). It must be noted, 
however, that even though there are no provisions in the RMA requiring 
deliberation among participants in a public hearing or for direct dialogue among 
parties, “holding a hearing does not preclude informal communication between 
parties to resolve the conflict”.298 Nevertheless, in terms of formal requirements of 
deliberation and dialogue, the public hearing supplemented by a citizen jury would 
amount to a somewhat more intense mode of communication.  
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Figure 6.8: Spectrum of communication: public hearing supplemented by a citizen jury 

 

Source: Archon Fung
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There are of course much more modest proposals that could improve public 
participation in the making of planning documents.300 For example, it has been 
suggested that planning documents could be made much shorter and less complex, 
a change that is likely to make participation more accessible to citizens and 
facilitate, rather than hinder, public scrutiny of proposed planning documents (even 
if the traditional submission and public hearing process is kept intact).301 Moreover, 
the 2009 amendments limited the right to make further submissions under clause 8 
to persons who could show an interest “greater than the public generally”. This 
change, by limiting the number of persons that may make further submissions and 
are, therefore, able to request to be heard at a public hearing, affect in negative 
ways the participatory rights under the RMA.302 In terms of appeal rights, the 2009 
amendments abolished the ability to present appeals that challenge entire plans or 
policy statements, and also removed the ability of a “person representing a relevant 
aspect of the public interest to become a party to proceedings before the 
Environment Court”. At present, only the Attorney-General can represent the public 
interest.303 While litigation might not be the most appropriate means for public 
involvement, and while a reason for having wide opportunities to public 
participation is to increase the acceptability of decisions and therefore reduce the 
prospects of litigation, in the absence of more participatory opportunities, this 
change also negatively impacts the ability of the public to take part in 
environmental regulation making and to challenge the decisions of the relevant 
authorities. 
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Turning our attention to the existing participatory processes in resource consent 
applications, we begin by examining public notification. The RMA provides the local 
authority with the ability of dealing with some applications in a non-notified basis 
(and according to the select committee report from the Local Government and 
Environment Committee “approximately 95 per cent of resource consents are 
processed without public notification”),304 and consequently gives the local 
authority the right to determine the amount of public involvement. The 2009 
amendments removed “the presumption that applications must be notified, unless 
for a controlled activity or where adverse effects were minor”,305 and replaced it 
with section 95A, which gives the local authority the discretion not to notify subject 
to certain provisions (mentioned earlier). When the local authority decides not to 
notify an application, no person has standing to challenge that decision in the 
Environment Court. While there have been many attempts to bring judicial review 
proceedings against the consent authority, the High Court has been unwilling to 
overturn decisions not to notify unless, according to general principles of judicial 
review, it is satisfied that the consent authority acted unreasonably, irrationally, 
took irrelevant matters into account or failed to take relevant matters into 
account.306 

As noted above, the purpose of the amendments made by the Resource 
Management (Simplifying and Streamlining) Amendment Act 2009 was directly 
connected to the issues of time and cost, as exemplified in the statement by the 
Minister of the Environment during the Bill’s second reading:307 

We want to consign to history the notion that it takes longer to get a resource 
consent for a piece of infrastructure than it takes to actually build it. … The 
Government wants to give council officials much more discretion when the effects of 
a resource consent are minor. We want to simplify the decision making, but we also 
want to hold the councils to account for processing consents in a timely way. 

From the perspective of public participation, this creates a number of problems. 
First, when an application is not notified, “groups or individuals who see themselves 
as acting ‘in the public interest,’ but who are not directly affected by a proposal, are 
prevented from participating”308 in the hearing, from making submissions, or from 
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challenging the determination of the consent authority in the Environment Court. 
Second, there might be reasonable disagreements as to what counts as an activity 
that will have “adverse effects on the environment that are more than minor” (that 
is, the principal criterion that the consent authority is required to apply to 
determine whether the application must be publicly notified). Put differently, the 
public might have special insights as to what types of hazards are presented by an 
application and “may help identify potential impacts of the proposal”,309 but the Act 
allows that decision to be made by the consent authority without public 
involvement. 

Since requiring all resource consent applications to be publicly notified would 
have clear adverse effects in terms of time and cost,310 one way of dealing with this 
problem is to design a mechanism that gives the public the final decision as to 
whether an application should be notified.311 This could be done through allowing a 
citizen or group of citizens (who or which would understand that a particular 
proposal will have more than minor effects on the environment but would not fall 
under the “affected person” category) to collect signatures, which, when presented 
to the consent authority, would create a legal duty to publicly notify a resource 
consent application. Once the public notification takes place, the submission and 
hearing process would operate as in any other case. Such a mechanism could be 
seen as giving citizens a degree of “direct authority” over one aspect of resource 
management. It would create, as Sarah Nolan has suggested, a “form of wider 
notification in situations where the public interest in an application is high”;312 but 
where the consent authority does not believe the application would have more 
than minor adverse effects in the environment. To a certain extent, this mechanism 
could function without any formal amendment of the RMA, as section 95A allows a 
consent authority to “publicly notify an application if it decides that special 
circumstances exist in relation to the application” (emphasis added). It would 
require, however, that the “special circumstances” include “circumstances in which 
the consent authority considers that there is a high level of public interest in the 
application which justifies it being publicly notified”.313 
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Beyond developing alternative participatory mechanisms, certain aspects of the 
RMA may adversely affect the interest and the ability of public participation in 
resource consent applications, as well as in the preparation of planning documents. 
On the one hand, there is the problem of cost to participants themselves. As 
Richardson and Razzaque have noted, costs to participants include “gaining access 
to information, preparing submissions, attending hearings and litigating”.314 An 
Environmental Legal Aid Fund was made available in 2000 to provide access to the 
Environment Court (even though it is only available to non-profit groups and not to 
individuals);315 but the costs related to participating in public hearings and making 
submissions puts formally available mechanisms out of the scope of many citizens. 
On the other hand, there is the risk of costs awards against unsuccessful parties, 
which might serve as a deterrent for an individual or groups to challenge the 
decisions of the local authorities in the Environment Court.316 Costs can be 
awarded, for example, in circumstances in which “an argument was advanced 
without substance” or for frivolous or vexatious proceedings.317 

6.3.5 Conclusion 

This section has discussed the reasons for and against increased public participation 
in environmental regulation, focusing on the RMA. Given the inevitability of the 
political character of many environmental decisions, and even though there are 
different mechanisms of public participation available (which can be generally 
described as public consultation mechanisms) both in the context of resource 
consent applications and the development of planning documents, we suggest that 
there is room for creating new opportunities and more intense forms of 
participation. In terms of the development of planning documents, our discussion 
has focused on citizen juries composed of randomly selected citizens, as it is a 
mechanism that will partly deal with the problem of apathy and special interest 
capture. Rather than replacing the existing submission and public hearing 
processes, we maintain that this mechanism should be complementary to those 
processes. In terms of resource consent applications, we suggest that the current 
criteria for determining which applications are to be publicly notified might 
negatively affect the ability of certain groups to participate in the process, and 
deprive the regulator of insights that might not be otherwise available. We suggest 
that a way of dealing with this problem would be a mechanism that gives a number 
of citizens the power to require the local authority to publicly notify a resource 
consent application. 
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6.4 Key considerations for determining appropriate 
public participation in regulatory decision-
making 

What have we learned about public participation from looking at these specific 
areas of regulation in the above case studies? In this section we present some 
general conclusions on what these examples tell us about the reasons for and 
mechanisms of participation, and suggest some key considerations that regulators 
may use to determine whether and how to provide for increased public 
participation in their decisions. Of course, all mechanisms by which increased public 
participation is secured carry costs of time and money. Regulators will have to 
factor these costs into the decision whether increased participation is desirable. 
However, many of the reasons for and benefits of participation – especially 
legitimacy, accountability and democracy – are not easily valued in dollar terms. 
Different views can be taken about the contribution of public participation to these 
values, and this will be reflected in the choices different governments make about 
what mechanisms of participation to use. 

With this in mind, we turn to the factors that government and regulators should 
consider in determining whether to use mechanisms of increased public 
participation. The ultimate consideration from which all other considerations will 
flow is why increased public participation is desired in the first place. This is, in 
effect, a question of problem definition. The reasons why participation is desired 
are among those we identified in our Stage One chapter and identified in the case 
studies in this chapter. While there will always be a mix of reasons for engaging in 
participation, these should be reflected on and specified because they are 
important factors in determining the most appropriate mechanism of participation 
for those purposes. 

6.4.1 Increasing legitimacy 

We argued in our first chapter that democratic legitimacy is threatened by a lack of 
public participation in regulatory decision making, especially where: (a) the decision 
is politically controversial and there has not been significant public debate on the 
issue; (b) there is apathy amongst the general population on the particular decision 
due to time costs and difficulties of gaining the requisite understanding to 
comment; (c) the decision is not directly made by the elected government or by the 
legislature; and (d) the decision affects human rights or is otherwise a fundamental 
change of a long standing policy.318 In the latter two cases, it seems clear that the 
value judgments at stake, including the decision to limit rights, should be made 
according to deliberative and democratically validated procedures; they should 
usually be made by the legislature, with the benefit of a high degree of public 
participation. 
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A greater degree of public participation in the case of the two former 
considerations must be fleshed out, however, as may be seen below. Not surprisingly, 
the problem of legitimising regulatory decisions will vary greatly from context to 
context. In highly technocratic areas, such as electricity, the question of democratic 
legitimacy will not normally arise unless there is a major negative impact on 
consumers. In areas such as the environment, in which many decisions involve 
obvious policy choices, securing legitimacy would be a more overarching concern. 

(a) Political controversy/debate 

With respect to political controversy, the consideration cuts a number of ways. If the 
regulatory decision is controversial and is subject to much public debate in an 
election year, less public participation may be required because the public has 
affirmed a particular decision at the polls. However, this may not determine the 
issue, for claims of a mandate to take a particular decision based on election results 
can be challenged where public opinion polls show resistance to that particular 
decision.319 The Asset Sales debate is a case in point, with a majority of New 
Zealanders opposing sales of electricity generation companies, but not enough to 
prevent them from voting for National.320 

Further, a policy that is a key electoral issue will have usually been well 
planned and thought through by the government, and in all likelihood will be 
carried out with only minor changes for political reasons, rendering certain 
forms of public participation politically pointless and only of negative 
consequence for the government. If this is the case, the government may seek 
to “ram though” changes as quickly as possible. Alternatively, the government 
may instead seek to gain buy-in and legitimacy for the policy through public 
participation in its implementation, or may wish to refine their proposals and 
prevent unintended consequences. 

The Trans-Pacific Partnership (TPP) negotiations are an example of a policy that 
has not been debated significantly in the political realm. The TPP was not a very 
prominent part of the National Government’s election platform.321 While New 
Zealanders support the TPP in principle, they have little knowledge of its content or 
the significant impact it might have on the price of consumer and medical goods.322 
The detailed negotiations of the TPP are in secret, as is usual, although there is 
some stakeholder participation in negotiation rounds,323 and there has been some 
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consultation.324 Some general consumer interest groups have been formed to 
combat these proposed elements of the agreement.325 There is also a group 
comprised of general consumer interest and technology/information interest 
groups – in partnership with international public interest groups – that has formed 
to challenge proposed changes to copyright and patent law and Internet 
regulation.326 Whether the New Zealand Government carries out changes to our 
laws that will be deeply unpopular among the majority of the population (such as, 
for example, a ban on parallel importing, a prohibition on jailbreaking phones and 
circumventing regional protection measures, changes to Pharmac drug 
purchasing,327 or investment arbitration attacking health measures328) will likely 
depend on the trade-offs on offer – primarily between increased agricultural access 
and increased intellectual property protections – and whether they can be sold to 
the public. 

From another perspective, we might think that the presence of broad coalitions 
of experienced public interest groups, and the relative simplicity of the issues, 
means that funding of consumer advocates is less necessary. Given the major and 
politically controversial changes to our policies and laws that would be required by 
the treaty proposed by the United States, perhaps the government should seek 
public input into the options on the table in the TPP through the sort of 
consultation associated with domestic law making; that is, something akin to a 
ministerial inquiry or select committee. Depending on how one weighs the relevant 
reasons for participation, this might be supplemented by other forms of 
participation. 

(b) Apathy and special interest domination 

Apathy about the particular regulatory decision, and the related danger of 
domination by special interests is another reason identified in our first chapter and 
in the case studies above.329 This is especially the case where a decision does not 
impact individuals directly or significantly – at least as perceived by those 
individuals – which our cases studies suggest will be the case in many electricity and 
environmental regulatory decisions. This is despite the clear and cumulatively large 
economic and environmental effects these decisions have on all citizen-consumers 
and the significant interest and resources that particular companies and groups 
have in the decision. Most people affected are simply unaware of the regulatory 
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decisions being made, and would be reluctant to devote any time to understanding 
the issues and participating in the process. 

This suggests that regulators engaging in increased public participation should 
consider how participants of broadly representative cross-sections of the 
community can be included, or how individuals or groups that can plausibly be seen 
as representing the various consumer and citizen interests can be enabled to 
participate. In addition, participation should be evaluated in terms of how well 
resourced consumer-citizen participants or representatives are in comparison to 
other interest groups. Public hearings with self-selecting participants are usually 
inadequate on these counts, and should be supplemented by consumer advocate 
funding, encouragement of marginalised group and individual participation, and/or 
the use of more representative participatory mechanisms. 

Where the regulatory decision is not directly made by the elected central or 
local government or the legislature, the need for public participation is heightened 
from the perspective of democratic legitimacy. This is especially so where the 
regulatory aim or objective is defined broadly or ambiguously, as is the case with 
section 15 of the Electricity Act 2010 and section 5 of the RMA. Further, the 
electricity example shows that this is especially the case where controversial 
political decisions with distributional long term industry consequences are being 
made. More generally, it may be inappropriate for unelected decision makers to be 
given broad discretion to create or interpret the regulatory objectives, even if it is 
done according to robust participatory processes, because it involves value 
judgments that need democratic validation. In the RMA context, for example, this 
makes increased public participation in the preparation of regional and district 
planning documents even more important. 

6.4.2 Gaining information and mustering dispersed 
expertise and experience 

Increased public participation may be desirable if there is a need to elicit further 
information related to making the regulatory decision, as noted in our previous 
chapter. Decision makers will have to consider who is likely to have the information 
wanted, or perhaps other unforeseen but relevant information or experiences. 

If the information is highly technical, such as market data and economic analysis 
concerning the operation of the electricity industry or engineering or technical 
information in the RMA context, the mechanism of participation should be 
calibrated so to encourage those with such specialist knowledge and understanding 
to participate. This is especially the case where there is broad public agreement on 
the values and principles that must be achieved (the ends), but disagreement on 
the means to achieve them. However, it should be remembered that different 
means have subtle implications on what ends are actually achieved – as was 
evident in the electricity330 context – and it is therefore important that those 
experts participating keep in mind the interests of consumers. Such experts will be 
able to identify areas that are and are not determined by purely instrumental 
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analysis of the best means to an agreed end, but involve a shifting of the ultimate 
end achieved, or where there is a clear value judgment that must be answered – 
such as the degree of risk aversion in the environmental context.331 Moreover, 
especially in the RMA context, there may be information to be obtained from 
citizens (for example, information about particular environment problems in a small 
community), that would not otherwise be readily available to regulators. 

In many cases where a more technocratic, expert-based approach is warranted, 
a public hearing consultation process may to be sufficient to gain the information 
and opinions desired by the regulator. However, as argued above in both of the 
case studies, care should be taken to ensure that this process does not effectively 
exclude representatives of different consumer-citizen interests through the high 
costs associated with developing or paying for the expertise necessary to 
adequately participate. The funding of consumer interest groups for these 
purposes, as discussed in the electricity case study, seems fitting, because the 
expert analysis and collection of evidence can contribute to the decision makers’ 
sophisticated analysis of the question. Another option used in the electricity 
context is the use of advisory boards on which consumer representatives sit; again 
this relies on such consumer advocates being part of organisations that are funded 
enough to develop experience and expertise in the area. 

Where the information relevant to the decision is essentially the values and 
moral views within the community concerning the issues at stake – such as 
distributional issues in electricity, and the valuation of the environment in the RMA 
context – there is less need to engage experts, and participation can focus on 
engaging the general public. In this case the issue is whether the aim is to get the 
most comprehensive range of responses possible (submissions, hearings, opinion 
surveys) or whether the decision maker wants informed responses reflected and 
deliberated on (deliberative poll, citizen jury) or representative of the community 
and inclusive of marginalised groups (focus groups, citizen panels). 

6.4.3 Providing accountability, informing the public and 
increasing compliance 

The case studies show that these reasons can apply to greater and lesser extents. 
Taking compliance first, in the electricity industry, the market is monitored closely 
and it would be very difficult to evade the rules, because this would be easily 
detected. In contrast, the environmental situation relies on individuals complying 
with rules, in many cases with only minimal dangers of detection and punishment. 
In the latter case, and not the former, including people in decision making and 
informing them of the reasons behind the decisions may be important to encourage 
compliance. 

The accountability reason is important in areas where the regulator has 
discretion to make decisions about the balancing of values and ends; participation 
can allow the public or consumer-citizen representatives to examine what decisions 
are being made by the regulator, especially if the regulator is required to hold open 
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public hearings and publish reasons for its decisions. The way that the regulator 
interprets its objective or uses its discretion to achieve it can then be passed on by 
those who participate in the decision making process to other citizen-consumers – 
aiding the educational effects of participation. 

6.4.4 Scope and scale of the decision 

(a) Scope of effects on individuals and the community 

The scope and scale of the particular regulatory decision have implications for the 
degree of public participation that is desirable. Is the decision one that affects the 
whole of the community in some significant degree? Or does the decision only affect 
a geographically localised set of people, or a few industry participants rather than the 
community at large? These considerations will obviously impact on what groups or 
representatives of individuals should be involved in participatory mechanisms. 

This consideration is clear in terms of many resource consent applications under 
the RMA (for which there are only a small pool of affected parties), but beyond 
these highly local decisions about the use of a plot of land, often what seems to be 
a decision that only affects a few individuals or companies actually impacts on the 
community at large, even if that impact is small when it is distributed to each 
member of the wider community. The effect of the environmental decision 
concerning irrigation of the Mackenzie Basin may seem to directly affect only the 
farmers, but others will point to the wider effects on a fragile ecological 
environment and tourism.332 Pricing decisions in electricity may seem to the 
ordinary New Zealander to be an arcane matter of concern only to the industry 
participants, but they directly affect the price and reliability of electricity provision, 
and create wealth transfers between different classes of economic actor. 

It is useful to venture some further observations about how this key indicator 
may apply to another area. Consumer law reform clearly affects the commercial 
interactions of the majority of New Zealanders in some way, as people go about 
buying and selling commodities in their daily lives. What rights and obligations are 
placed on them is clearly of importance to both justice in individual transactions 
and overall economic efficiency – including by ensuring adequate information in 
transactions and also with respect to safety.333 Regulation of consumer law should 
also be sensitive to recurring problems or issues that arise in the course of 
particular kinds of situations, so as to remove injustices or inefficiencies. So the 
regulatory issue is one of extremely wide scope of interest, but with particular areas 
that might affect different kinds of companies or consumers particularly. 

(b) Scale of decision 

Another question under this heading is what the scale of the decision is in terms of 
the kind of decision being made. Is it a major revision to the regulatory framework 
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in the area, meant to stay in place for many years as the context for more routine 
regulatory decision making? Or is it an example of this routine decision making, 
including applying the rules and/or principles of the regulatory framework to a 
particular situation? In thinking about the kinds of regulatory decisions that may be 
made we should look back to the diagram above (Figure 6.1).334 There is a “macro” 
level of choosing the appropriate statutory framework to achieve the goals of 
regulation, including the choice of those goals; this is regulatory decision making by 
the government and Parliament. There is the implementation of the regulation 
within the statutory framework, which may include the exercise of discretion or 
interpretive powers by ministers or independent regulators, and can even include 
the drafting of tertiary legislation335 such as rules or codes. 

This can be seen in our environmental example in terms of the difference 
between the creation of the RMA itself, the creation of regional and district plans, 
and then the application of those plans in particular situations. One way of thinking 
about the above is to distinguish between: (i) decisions of broad scope, perhaps 
putting in place the general value framework that must be applied; and (ii) the 
actual application of that framework. Within the electricity regulation context, we 
see general decisions about the economic and social objectives of regulation being 
put in place through statutory frameworks, and then independent regulators 
making decisions within those frameworks, including the creation and revision of 
the market participation code and application of that code, price-quality control 
determinations, and the initial interpretation of statutory objectives. 

These are quite different regulatory decisions to which the reasons for and 
against increased public participation apply to lesser or greater degrees – and 
requiring different mechanisms of participation. The creation of a new regulatory 
framework is likely to occur only where there is at least some popular political 
interest in the issue, and because of the relatively long standing nature of this 
regulatory decision – the setting up or revision of a framework statute – and the 
likely national scope there should be a high level of public participation to ensure 
that the decision is seen as legitimate, reflective of the public interest 
(understood here as the appropriate balancing of different interests in the 
community), and that the framework is the best means to achieve the desired 
regulatory outcomes. Thus, the creation of the RMA, and the proposed 
amendments to that regime,336 seem to be decisions that involve economic and 
other values that influence our enjoyment and use of the natural and built 
environment on a national scale. We have suggested that in the creation of more 
localised RMA planning documents (and that in addition to public hearings), 
citizen juries might be added in order to ensure that different views about the 
relevant values at stake are taken into account – as a corrective to the usual lack 
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of general public involvement with such processes. A similar set of reasons 
applies to the amendment of the RMA framework itself, albeit there may be 
more public interest in such an important legislative change. 

Where the decision is a quasi-adjudicative one (particularised rule-application) 
within the wider regulatory framework, the relevant question is: who are the 
affected parties of that decision? And are they able to adequately participate or 
have their interests represented in the decision making procedure, taking into 
account what reasons for and against participation seem to apply? It might be 
argued that application of pre-existing rules or standards requires less generalised 
public participation as the relevant values have already been announced in the 
framework that is being applied; this will depend on how much discretion to make 
value judgments is given by that framework of rules to the decision maker. 
Time and cost will be another important factor. Where decisions reflect a choice 
among competing values, however, the various reasons for increased public 
participation will likely have significant weight. 

Another distinction that is important to the appropriate level of public 
participation is between different types of review mechanism for regulatory 
decision making.337 Where the regulatory decision is the review of an earlier 
decision, or effectively the application of a rule such as a decision not to notify a 
resource consent application under the RMA, it seems appropriate to give standing 
only to those directly or indirectly affected by the decision to a significant extent 
(even though, as noted in our discussion of the RMA, in cases in which there are 
reasonable disagreements as to who is affected by a decision, wider public 
participation may be appropriate). 

6.4.5 What kind of deliberation and decision-making power 
is desired? 

The previous indicators looked back to the underlying reasons why government 
should engage in increased public participation in regulatory decision making. The 
present indicator encourages regulators to consider directly what kinds of 
deliberation and decision making power are desired – in terms of the analysis used 
in our Stage One chapter, what are the desired points on the spectrum of 
communication and authority. The regulator may have already decided, according 
to an intuitive sense of the reasons at play or from an understanding of the political 
reality constraining their process, that, for example, public participation will not 
encompass any significant level of authority or decision making power. This clearly 
rules out direct democracy or binding decisions by advisory boards or citizen juries. 
The question then would be whether the opportunity for public participation is 
actually just an informational service to the public, or whether the participation will 
be allowed to have some kind of influence in the decision. 

Turning to the question of communication or deliberation, the regulator should 
consider the relevant reasons for participation: if there is a question of democratic 
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legitimacy and better quality outcomes through a thorough examination of the 
issues as a result of reason giving and argumentation, the mechanism for 
participation should be calibrated towards the more deliberative end of the 
spectrum of communication.338 Depending on how much time is given for 
presentations and questioning (and the presence of opportunities for interaction 
among submitters), public hearings may be quite deliberative mechanisms (towards 
the middle of the spectrum); however, if a more in-depth and informed debate is 
required, citizen juries or citizens advisory committees may be required. These are 
of course relatively expensive, and they will likely be reserved for discussions of 
fundamental changes to the regulatory framework, or important decisions within 
the framework such as the interpretation of the statutory objective of the 
Electricity Authority or the creation of planning documents in the RMA context. 
However, if the regulatory decision is a fundamental change that is part of a 
government’s policy manifesto, such as National’s mixed ownership model for 
state-owned electricity companies, it is likely that the government will eschew such 
participation mechanisms unless it is fairly confident that the outcomes will be 
favourable to its objectives. 

6.4.6 Conclusion: improving ordinary governmental and 
legislative processes 

We conclude that in many areas of regulatory decision making there should be 
increased public participation, because the reasons for this will often outweigh the 
reasons against. While government and regulators will often face time, cost and 
political pressure not to engage with the public, there should be a presumption in 
favour of consultation and hearings to inform the decision makers about relevant 
evidence and public views on the value judgments at stake. Depending on the 
strength of the reasons at play in the particular case, consumer advisory boards, 
consumer advocacy funding and citizens juries are other mechanisms that are often 
used in comparable jurisdictions and should be considered as options that may 
allow for better regulation from both input (democracy, legitimacy) and output 
(outcomes) perspectives. The above case studies give a suggested analysis for two 
regulatory areas; they are not a definitive view, but our own attempt at seeing how 
the reasons play out in the area and what mechanisms may be appropriate in light 
of this. 

The other point that should be emphasised is that ordinary governmental and 
legislative processes may also be improved from the perspective of public 
participation. The policy and legislative decisions are usually the most important 
ways that the framework of regulatory decision making is created; and as the 
framework sets the institutions, procedures and objective/standards that 
subsequent regulatory decisions are made, the creation of this framework should 
occur by a process that engages as much public participation as possible, if it is to 
produce democratically legitimate results. While one view would be that any 
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legislation Parliament passes is legitimate, there is another increasingly popular 
view that major changes to our socio-economic or political structure are only 
legitimate if there is more than a bare majority of support. This view has become 
more popular under MMP, where the political parties that form the government 
and can pass legislation will usually not individually gain a majority of the electoral 
vote. While they, of course, must find a majority in Parliament to legislate, there are 
clearly perceptions in a relatively evenly divided political landscape (that is, where 
the left and right blocs command only just over 50 per cent of votes at elections 
and support in Parliament) that further public participation is necessary from the 
perspective of democratic legitimacy. 

While it is still central to our political orthodoxy that a simple majority in 
Parliament gives unlimited power to alter the law and thereby mandate almost any 
political action, major changes to important regulatory frameworks should be done 
according to processes that are as participatory as possible, for both democratic 
and outcome focussed reasons. Changes to the basic framework of electricity and 
resource management regulation would be examples of this. The select committee 
and ministerial review processes around electricity have been fairly good on this 
count, and it is telling that more than 3,500 submissions were received even before 
the Resource Management Bill was introduced to Parliament.339 

However, it is important to reflect on how select committee and ministerial 
processes, which are so crucial to legitimating the regulatory framework and 
ensuring good outcomes, can be strengthened. Some suggestions may include: 

 increased time for oral submissions, especially from representative groups; 

 consultation documents written in simple language and with clear explanation 
of major issues and perceived options; 

 the use of participation mechanisms to determine public support and citizen 
perspectives concerning various options: focus groups, citizen panels, opinion 
and deliberative polling, citizen juries; 

 the provision of funding for public interest/consumer advocacy groups that 
would generate their own processes of education and deliberation, and would 
bring informed perspectives to the hearing; and 

 requiring, at least with respect to certain issues, select committees to travel to 
different regions of the country to facilitate oral submissions of a wider range 
of citizens. 

The previous chapter’s theoretical view340 and the current chapter’s case studies 
demonstrate our view that increased public participation in regulatory decision 
making would have benefits from the perspective of better regulatory outcomes, 
increased legitimacy, accountability, compliance and the development of a more 
informed and engaged citizenry. Governments and regulators should aim to 
increase the level of public participation that informs and influences their decisions, 
and should do this in a way that avoids or mitigates the reasons against public 
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participation: special interest capture, technocracy and apathy or indifference to 
the regulatory decision. We have suggested that the commonly used mechanism of 
public hearings is a useful one, but that it may need to be supplemented by other 
mechanisms such as citizen juries, consumer-citizen advocate/representative 
funding, and citizen advisory committees. These mechanisms are those which we 
believe will match up with the reasons for participation in many concrete 
circumstances, as we suggest is demonstrated in our electricity and RMA case 
studies. 


