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Chapter 7

Regulatory Management in
New Zealand: What, How and
Why?

Derek Gill’

“Laws are like sausages. It is better not to see them being made.”"

7.1 Introduction

The profile of regulatory management has been raised from an esoteric public
law issue in New Zealand with the introduction to the New Zealand
Parliament of the Regulatory Standards Bill.” This Bill, if enacted as introduced,
would bring a number of new components to the regulatory management
regime, including a major expansion in the role of the courts to review
regulation on the grounds of merit, rather than the traditional focus on
compliance with good process.’

This chapter will focus on addressing a primary question: What are the key
issues and tensions facing the current New Zealand regulatory management
system? Regulatory management attempts to “regulate the regulation
makers” by requiring well-designed policy responses to clearly articulated
problems. The chapter explores the apparent paradox that it is not clear what
causes the problem of regulatory quality that regulatory management regimes

Principal Economist at the NZ Institute of Economic Research; Senior Fellow of the Institute
of Policy Studies at the School of Government of Victoria University of Wellington.

Often attributed to Bismarck, the earliest known quote regarding laws and sausages is
attributed to John Godfrey Saxe in The Daily Cleveland Herald (29 March 1869).

Regulatory Standards Bill (Government Bill 277 1).

The Bill is discussed further in Dean Knight and Rayner Thwaites “Review and Appeal of
Regulatory Decisions: The Tension between Supervision and Performance” in this volume
(ch 8). Knight and Thwaites describe the changes proposed by the Bill as “dramatic”.
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7.2 Learning from the Past, Adapting for the Future

in New Zealand (and elsewhere) aim to address and how the regime will
achieve the desired behaviour change.

This chapter explores the key issues by applying the logic of regulatory
management to the design of regulatory management itself. The development
of more detailed analysis in the second phase and the regulatory toolkit in the
third phase of the project, will include addressing questions about “what is to
be done” with the regulatory management system in New Zealand.

7.2  Background

The policy objectives of regulatory reform are multiple and include both
“better quality” regulation through more effective alignment of regulatory
means to achieve policy goals, as well as “regulatory relief” through
administrative simplification and deregulation to reduce the burden of
regulation. In New Zealand in the late 1980s and 1990s, as in almost all other
OECD countries, there was a move to deregulate product, capital and labour
markets and, more recently, there has been an emergence of some re-
regulation.*

Another regulatory phenomenon, which has received much less attention
until very recently, is the growth of management systems to achieve better
regulation. This chapter is concerned with the drive for “better regulation”
through regulatory management institutions (specialist regulatory oversight
bodies), instruments and tools (such as Regulatory Impact Assessment)® and
processes (such as the Regulation Review Committee).” While deregulation
was episodic, regulation management is an attempt to integrate an ongoing
regulatory review into government processes. Regulatory management aims
to achieve “better” regulation by moving away from command and control to
use of a wider range of regulatory instruments. Regulatory management is an
attempt to “regulate the regulation makers” through the use of regulatory
institutions, tools and processes.

There is an extensive literature on deregulation and re-regulation which will not be
explored further here. See Michel Ghertman and Claude Menard (eds) Regulation,
Deregulation,  Reregulation: Institutional ~Perspectives (Edward Elgar Publishing,
Cheltenham, 2009).

A Regulatory Impact Statement is prepared to support the consideration of regulatory
proposals and is published at the time the relevant bill is introduced to Parliament or the
regulation is gazetted, or at the time of Ministerial release.

The Regulation Review Committee (RRC) is a committee of Parliament that examines all
regulations, and investigates complaints about regulations to ensure that regulations are
subject to effective parliamentary scrutiny and control. The committee reports annually on
the results of its review of regulation introduced in the course of the year. The report covers
whether, for example, the regulations to introduce taxation without parliamentary scrutiny
(aHenry Vil clause).
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Chapter 7: Regulatory Management in New Zealand 7.2

Figure 1 below shows the spread of Regulatory Impact Assessments
(“RIAs”) from a handful of OECD countries in 1990° to include all OECD
countries by 2008. There has been a rapid take-up of new approaches to
regulatory management in parallel with the wave of reforms to public sectors
in the 1980s and 1990s across the OECD. After the event, academics labelled
the latter New Public Management (“NPM”).’

The intellectual impetus for deregulation came from a long scholarly
tradition in law and economics which questioned whether “public interest”
regulation actually served the public interest by addressing “market failures”
because of problems with government failures. Government failures included
problems with selection of policy instruments, asymmetric information, the
gap between policy design and implementation as well as regulatory
capture.”

Regulatory management, like NPM more generally, in New Zealand at
least, appears to be primarily a practitioner-driven response to perceived
problems of regulatory quality, but without coherent and well-developed
analytical underpinnings. As the regulatory state pulled back from direct
service provision, and increased its use of regulations, questions were asked
about how well the state was managing its interests through regulation.
Indeed the very notion of regulatory management did not exist in the
academic literature until the 1990s and there was no corresponding tradition
of scholarship."* Most of the academic literature on regulatory management is
focused on RIAs, rather than the wider regulatory management system of
which RIAs are just part. Outside the United States, most accounts start with
the OECD’s 1995 publication “Recommendations on improving the quality of

Regulatory Impact Assessment “is a systematic and mandatory appraisal of how proposed
primary and /or secondary legislation will affect certain categories of stakeholders ... based
on systematic consultation, criteria for policy choice and economic analysis of how costs
and benefits of proposed regulation” (Claudio M Radaelli and Fabrizio De Francesco
“Regulatory Impact Assessment” in Robert Baldwin and Martin Lodge (eds) The Oxford
Handbook of Regulation (Oxford University Press, Oxford, 2010) 279 at 280.

John F Morrall Ill “Ebbs and Flows in the Quality of Regulatory Analysis” (speech to the
Weidenbaum Center Forum, Washington DC, 17 December 2001), at 9 stated that we (the
United States) “were the first to have such requirements by ten years and remain the world
leader in using RIAs to inform regulatory decision making”.

The term was coined by Christopher Hood in “A Public Management for All Seasons?”
(1991) 69(1) Public Administration 3.

See David L Weimer and Aidan R Vining Policy Analysis: Concepts and Practice (3rd ed,
Prentice Hall, Upper Saddle River (New Jersey), 1999) at 194.

For example, James Q Wilson Bureaucracy: What Government Agencies Do And Why They
Do It (Basic Books, New York, 1989) at ch 18 has a magisterial summary of public
administration and an extensive coverage of regulatory rule-making but no discussion of
regulatory management. Also see Richard M Neustadt “The Administration’s Regulatory
Reform Program: An Overview” (1980) 32 Administrative Law Review 129 at 152.
Neustadt’s call for a regulatory budget is the first reference to regulatory management
issues we have been able to locate.

10
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7.3 Learning from the Past, Adapting for the Future

government regulation”. An initial literature review' undertaken for this
chapter identified a largely descriptive literature on what is being done using
RIAs, but very little that explained why or how regulatory management has
emerged.

This chapter is organised to address six questions:
What is regulatory management?

2 What are the key elements of the regulatory management system in
New Zealand?

3 How does the New Zealand system compare with arrangements in
similar jurisdictions?

4  Why have regulatory management?
Is there a public policy rationale for regulatory management?

6  What are the issues that regulatory management policy in New Zealand
needs to address?

Each of the following sections addresses one of these questions.

7.3 What is regulatory management?

Before considering regulatory management in detail, it is important to
consider what is meant by regulation in this chapter. From an economic
perspective, regulation is just one of a number of policy levers or interventions
governments can use. In different sectors within an economy, and in the same
sectors across different countries, these components are packaged together
in quite different ways. As James Q Wilson observed “try to think of a
government activity that has not been done or is not now being done by a
private firm ... it is not easy”.” Interventions are made up of packages that
comprise five basic components:

o Purchasing of real goods and services (from both public-owned suppliers
such as public schools and private providers such as private schools);

o Changing relative prices by providing consumers with subsidies (for
example, installing residential insulation) or levying specific taxes (such as
alcohol and tobacco);

o Redistributing incomes through transfer payments (social welfare) and
taxation;

. Owning providers who sell outputs on private markets or whose outputs
are publicly financed (schools); and

2 Thanks to Laura Blumenthal and Ruth Upperton for their research assistance with the

literature review.
B James Q Wilson Bureaucracy: What Government Agencies Do And Why They Do It (Basic

Books, New York, 1989) at 346.
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Chapter 7: Regulatory Management in New Zealand 7.3

o Regulating private and public activities by prohibiting some activities
altogether (such as drugs) and restricting how others operate
(professions, for example).

Regulation in this context includes:
o primary legislation through statutes; and
. secondary legislation through statutory regulations by Ministers or public
agencies under the authority of statute or by Orders in Council; and
. tertiary regulations, which include a wide range of standards and
guidelines issued by public agencies or self-regulatory bodies.

Regulation broadly includes both the general framework of laws as well as
specific prohibitions and privileges. As an example of general framework
legislation, incorporation under the companies’ legislation has played a central
role in the emergence of sustained economic growth and prosperity in Europe
from the 18th century onwards."* Specific prohibitions may sometimes
enhance wealth or achieve some other important public policy purpose, but in
other cases they do not. For example the Pharmacy Act 1939 was an anti-
competitive measure to protect sole proprietor chemists from the expansion
of a corporately owned chain (Boots the Chemist) specifically precluding
corporate ownership of chemists in New Zealand. This protection benefited a
specific group at the expense of all consumers and persists on the statute
book to this day.

The vast bulk of regulation takes the form of specific prohibitions and
privileges. Specific regulation according to Weiner and Vining can include:™

o price regulations through rate of return regulation, price caps or price
controls;

. direct regulation of quantity and quality through performance-based
(such as the current New Zealand building code) or technology-specific
standards (such as the prescriptive building code replaced in 1992);

. direct information provision such as labelling requirements, disclosure
and standards, such as energy efficiency labelling requirements; and

e indirect information provision through the licensing and certification of
professions.

An important difference between specific regulations and fiscal interventions
such as grants, subsidies and specific taxes is how they might change
behaviour. Whereas other interventions, such as transfers, involve the state in
an enabling role, regulation involves the coercive power of the state in
reducing choices by citizens and businesses. The importance of this will

Y The original argument was taken from H A Shannon The Coming of General Limited Liability

(1931) 2 Economic History 267.
David L Weimer and Aidan R Vining Policy Analysis: Concepts and Practice (3rd ed, Prentice
Hall, Upper Saddle River (New Jersey), 1999) at 225-236.
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7.3 Learning from the Past, Adapting for the Future

become apparent in the discussion of the special characteristics of regulation
at [7.7] on the public policy rationale for regulatory management.

We looked in vain in the literature for a definition of the regulatory
management system. Jonathan Ayto from the New Zealand Treasury® on an
early draft of this chapter usefully provided the following definition. Regulatory
management:

... [clould be described as a set of rules and constraints (formal and
informal) that structure the processes of proposing, developing,
implementing, administering, enforcing and evaluating the performance of
legislation (primary, secondary and tertiary). That “structuring” will include
the allocation of powers, functions and duties of the different participants.
It will include both centrally determined and generic rules and processes,
and decentralised and tailored rules and processes.

The term “regulatory management system” will be used in this chapter to
mean how the formal government system, documented in legislation and the
conventions in the Cabinet Office Manual, is augmented with features that
apply specifically to primary and secondary legislation and tertiary regulation.
“Specifically” is highlighted to bring the focus onto the special measures and
bespoke features of a regulatory management system that do not apply to the
general business of government. These special measures would not apply in
say, appointing a board member to an organisation or exhorting
New Zealanders to some worthy aim through the release of a new “strategy”
document.

According to OECD guidelines'” on “good” regulatory management there
are four core elements of a regulatory management framework:

o Regulatory Policies — a systematic government-wide approach to the use
of regulatory instruments;

o Regulatory Tools — administrative simplification, sunset provisions, public
consultation requirements, regulatory review and evaluation, compliance
with enforcement guidelines, alternatives to traditional regulation,
Regulatory Impact Assessments (“RIAs”);

o Regulatory Institutions — with responsibility for centralised regulatory
oversight in the executive and the legislature; and

. Regulatory Procedures — administrative procedures controls, due process
requirements, rules on giving notice and communication, training and so
forth.

The Victorian Government™ distinguishes four stages of the regulatory
process: policy development and design, implementation, administration and

16 In email correspondence with the author (dated 5 April 2011).

Organisation for Economic Co-operation and Development (OECD) Recommendations of
the Council of the OECD on Improving the Quality of Government Regulation (Organisation
for Economic Co-operation and Development, Paris, 1995).

17

178



Chapter 7: Regulatory Management in New Zealand 7.3

enforcement, and review. In this chapter the policy development and design
phase will be divided further by distinguishing “big” policy design from the
“little” policy phase involving legal analysis, development of drafting
instructions and the drafting of the legislation or regulations. Thus regulatory
management (“regulating the regulation makers”) includes both regulatory
policy making (“regulating regulation developers”) and regulatory
administration and enforcement (“regulating the wielders of regulatory
power”).”

Different actors are involved in different phases of the regulatory process in
New Zealand. Bureaucrats and ministers in the executive government
dominate the big policy phase, the legislature is heavily involved in the little
policy phase of development of legislation (but not secondary or tertiary
regulation), while the courts are involved in the administration and
enforcement of regulation. The involvement of the citizens and businesses is
more complex.”” The extent to which the public affected (and the general
public) are involved in the design phase varies case by case quite significantly.
The involvement of different actors at different stages in the process also
differs depending on whether legislation or secondary and tertiary regulation
is involved. In short, mapping out the regulatory management systems
applying in individual jurisdictions is quite complex (as is clear from Annex 2)
and comparing across jurisdictions even more so.

Before developing the main lines of argument in this chapter it is important
to explore the role of interests in regulation. Public interest theories start from
the idea that regulations are developed in the public interest (that is, based on
efficiency problems due to market failures or equity concerns about income
distribution).”* There are a number of objections to this approach including
the problem of defining the public interest and the assumption that regulators
are disinterested. The economic theory of regulation starts from the opposite
proposition; that regulation is developed not as a response to the public
interest, but to serve the interests of a particular group. As the benefits of
regulation are often concentrated, and the costs are diffuse, the regulation will
be captured by the regulated industry. The introduction of the Pharmacy Act in
1939, discussed above, is an instructive New Zealand example.

Neither public interest nor capture theory stand up well as general positive
theories of regulation: “The claim that agencies are systematically biased in

¥ Victorian Competition and Efficiency Commission “Inquiry into Victoria's Regulatory

Framework Part 1 — Key Issues Overview and Draft Recommendations” (2011) at 9
www.vcec.vic.gov.au (last accessed 18 August 2011).

See Dean Knight and Rayner Thwaites “Review and Appeal of Regulatory Decisions: The
Tension between Supervision and Performance” in this volume (ch 8).

See Mark Bennett and Joel Colén-Rios “Public Participation and Regulation” in this volume
(ch2).

Rationale for participation is the public interest. See Mark Bennett and Joel Coldn-Rios
“Public Participation and Regulation” in this volume (ch 2).

19
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7.4 Learning from the Past, Adapting for the Future

favour of regulation finds little support in public choice theory the political
science literature or elsewhere””> James Q Wilson”® uses case studies drawn
from public administration to identify four types of relationships between
regulatory regimes and their agencies shown in Box 1 below. Even in cases
where benefits are highly concentrated and where costs are dispersed, one
observes both client-captured agencies and entrepreneurial agencies. James Q
Wilson uses the Federal Drug Administration as an example to suggest
“agencies born of entrepreneurial politics are at risk of capture but capture is

not inevitable”.**

Box 1: Wilson’s Classification of Regulatory Agencies (2000 at 75)

Benefits highly concentrated, costs dispersed:

. Client (captured) agencies — dominant interest group favouring its
goals — departments of agriculture around the world;

1. Entrepreneurial agencies — dominant interest group opposed to
agency goals — drug administration and road safety agencies.

Benefits and costs diffuse:

I Interest group agencies — dominant interest groups in conflict over
goals —worker compensation;

Il. Majoritarian agencies — no important interest group — antitrust and
competition policy.

In the light of this introduction to regulatory management and the
inconclusive role of interests in regulation, the next section will explore the
practice of regulatory management in New Zealand.

7.4  What is the formal regulatory management
system in New Zealand?

New Zealand was an early adopter of regulatory management approaches,
introducing a requirement for Cabinet papers to include business compliance
cost assessments being introduced in the early 1990s, and RIAs in 1998. The
regulatory management regime has grown over time as the focus shifted from
the reduction of compliance costs facing business to a broader objective of
improving regulatory quality. Box 2 below discusses how New Zealand rates
relatively highly on a range of international comparisons on the quality of

2 Nicholas Bagley and Richard L Revesz “Centralized Oversight of the Regulatory State” (2006)

106 Colum L Rev 1260.

James Q Wilson Bureaucracy: What Government Agencies Do And Why They Do It (Basic
Books, New York, 1989) at 75-84.

James Q Wilson Bureaucracy: What Government Agencies Do And Why They Do It (Basic
Books, New York, 1989) at 81.

23

24

180



Chapter 7: Regulatory Management in New Zealand 7.4

regulation. The OECD, in a recent comparative analysis, found that, relative to
other OECD countries, New Zealand (and Australia) showed high emphasis on
policy coherence and much less emphasis on simplification.”

Responsibilities for the overall regulatory management system transferred
from the Ministry of Economic Development (“MED”) to the Treasury in 2008,
although MED retains an ongoing role in regulatory reform. After the election
of a new government in 2008, regulatory management took on an increased
emphasis with the creation of a new Ministerial portfolio allocating
responsibility for regulatory reform. At the same time there was a
strengthening of regulatory process requirements and institutional
strengthening.

Box 2: What empirical evidence exists about regulatory quality in
New Zealand compared to other OECD jurisdictions?

New Zealand has consistently received very high rankings over time on
regulatory quality, and this position appears to pre-date the attempts to
formalise the regulatory management regime. Since the World Bank
Governance Indicators series began in 1996, New Zealand has had a relatively
high ranking on regulatory quality. For example, the latest (2009) ranks
New Zealand second highest among OECD countries on regulatory quality and
third highest on rule of law. (See info.worldbank.org/governance/wgi/
pdf/c168.pdf (last accessed 28 September 2011)).

In the RIS for the Regulatory Standards Bill, the Treasury (2011, at 6) observed
“New Zealand rates well in terms of issues like the strength of property rights,
regulatory quality, and adherence to the rule of law; and New Zealand is top of
the OECD for the ease of doing business and below the OECD mean for the
restrictiveness of product market regulation.”

The 2011 OECD economic survey on New Zealand was more critical, suggesting
(at 101), “OECD indicators suggest that New Zealand’s long-standing front-runner
status in product market regulation has been eroded away over the past decade
or so. Regulatory quality has deteriorated somewhat.”

New Zealand has adopted a number of the core elements of the regulatory
management framework in the OECD guidelines including:
. Regulatory Policy — The 2009 Government Statement “Better Regulation,
Less Regulation”, a regulatory review work programme;
o Regulatory Institutions — Treasury RIA team (“RIAT”) providing strategic

co-ordination of the regulatory quality system, the Legislation Advisory
Committee (“LAC”), and Legislation Development Committee (“LDC”),

> Stéphane Jacobzone and others “Assessing the Impact of Regulatory Management

Systems: Preliminary Statistical and Econometric Estimates” (2010) Organisation for
Economic Co-operation and Development at 18 www.oecd.org/dataoecd/9/0/
45405554.pdf (last accessed 19 August 2011).
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parliamentary scrutiny, Regulations Review Committee (“RRC”), RIAT
training;
o Regulatory Procedures

. Ex ante — an enhanced Regulatory Impact Analysis (“RIA”) regime
including a greater role for RIAT, agency disclosure statements,
ministerial certification requirements; and

o Ex post — Regulatory scanning by agencies, annual regulatory plans,
annual regulatory reporting, post implementation reviews, an

Omnibus Regulatory Reform Bill, Regulations (Disallowance) Act
1989, RRC reports.

There are significant differences in the regulatory management system
applying to different types of regulation — primary, secondary or tertiary.
Annex 2 maps out the regimes applying to the different types of regulation in
New Zealand and highlights the special measures in the regulatory
management system. The special measures applying to primary legislation,
which are covered in the first section of Annex 2, are mainly focussed at the
front end “big policy” design phase. By contrast there is relatively little focus
on the legal development or administration and enforcement phase and an
emerging focus on review.

The situation with secondary and tertiary regulation is more complex as it
depends upon whether the Treasury RIA Team includes the regulations within
the RIS process. Regulations outside of the RIS process, which includes much
tertiary regulation, are subject to very limited ex ante screening or ex post
review. Secondary regulations subject to the RIS process are subject to more
ex ante review within the executive but without the process of parliamentary
scrutiny other than the Regulations Review Committee.

The key features of the New Zealand regime include:

. the reach includes all central government primary and delegated or
secondary regulation, but does not necessarily include tertiary
regulations, and local government is excluded;

. the locus is predominantly on managing the flow of new regulations, but
more recently emphasis has been placed on more intensively reviewing
the existing stock;

. the scope has expanded recently beyond ex ante policy review to include
ex post implementation;

o the coverage of the regime covers material going to Cabinet so it would
apply to new arms’-length public bodies (so called “independent
agencies”) as well as private sector regulatory bodies but not necessarily
to their existing activities;

. the focus is primarily on the front-end big policy phase; and

o the desired impact is primarily improving the quality of supply from the
bureaucracy of individual new regulatory policy proposals and to a lesser
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Chapter 7: Regulatory Management in New Zealand 7.4

extent on increasing the demand from stakeholders, ministers or
parliamentarians.

The Regulatory Standards Bill, which at the time of writing (mid 2011) is
before Parliament, would make some major additions to the regulatory
management regime in New Zealand. One of the novel proposals is the
requirement for the Minister and the agency responsible to separately publish
a certificate on whether legislation is consistent with the principles of
“responsible regulation.” This would appear to place the public service in the
difficult position where they did not support the legislation of either “white-
anting” the Minister by undermining their position or misleading the
legislature with a poor certificate. Box 3 below lists the possible implications of
the Regulatory Standards Bill. Of particular note is the requirement to
explicitly balance cost and benefits in introducing new regulations, the
introduction of “principles of responsible regulation” and the enhanced role
for the courts to declare regulation incompatible with those principles.

Box 3: The Implications of the Regulatory Standards Bill

The Government has introduced as a Government Bill in 2011 the Regulatory
Standards Bill for consideration by the select committee. If passed as introduced,
there are a number of implications for the regulatory management regime
including:

. Introducing principles of “responsible regulation” including balancing
of costs against benefits;

. Separate agency and ministerial statements of compatibility with
these principles;

. Granting the courts the power to declare incompatibility of legislation
with the principles;

o Application of principles to existing legislation after ten years;

. Amendments to standing orders to extend the Regulation Review
Committee’s role and select committee reports to include assessment
of compatibility with the principles.

The intention is to improve the conventions of self-discipline imposed on officials
and ministers by increasing awareness of the principles of responsible regulation
through certification of compatibility, and the provision for judicial declarations
of incompatibility with the principles (see Dean Knight and Rayner Thwaites
“Review and Appeal of Regulatory Decisions” in this volume (ch 8)).

One of the features of the bill that received particular comment was the potential
for a more expansive role for the courts in reviewing the merits of regulation in
terms of consistency with principles of responsible regulation. This would
accelerate the move away from the traditional focus of administrative law
reviews of compliance with procedure and process toward a greater emphasis on
review of the merits of the regulation. While initially this review would only apply
to new regulation, after a transitional period of 10 years, this role for the courts
would also apply to all existing legislation and regulation.
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The Bill as proposed has attracted considerable criticism, in particular from the
legal community,” but also interestingly in the RIS prepared by the Treasury.
The latter's RIS on the Regulatory Standards Bill provides a long list of
“symptoms” or limitations of the existing regulatory management regime.”’
This assessment also contains an impressive list of processes underway in the
policy development, executive government decision-making and legislative
consideration phases, which correspond to the design and development
phase in the Victorian Government schema in Figure 3 below. What is striking
is the relative shortness of the list after the development and design phase.
The RIS only lists regulatory review, judicial review and the recently
introduced systematic process of legislative scanning. As will be discussed in
At [7.7], however, the list of “symptoms” does not provide a “clear diagnosis”
of the “disease” which caused the symptoms.

7.5 How does the New Zealand approach
compare with system components in
comparable jurisdictions?

This section will briefly compare the New Zealand regulatory management
system with that of the Australian federal government and the states and
territories. The review has occurred at two levels — at the macro level of the
institutions and tools and at the micro level of how individual regulations are
developed.

Table 1: A Comparison of the Features of Regulatory Management Regimes

Features New Zealand AUS (Fed) Australian States

Lead Minister v v Mixed

Lead Agency v v 7
(Treasury: 4;

DPMC: 3)

RIA v v 8

RIS v v 8

Consultation v v 7

Requirement (legislation only)

Business Consultation X v 1

Website

Revise Existing v v 6

Regulatory Stock

Sunset Clauses X v 6

% See Institute of Policy Studies “Special Issue: The Regulatory Responsibility Bill” (2010) 6(2)

Policy Quarterly 1-58, for a sample of the arguments for and against the Bill.
Page 7 of the RIS is reproduced in Annex 1.
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Starting with the macro level, Table 1 provides a comparison the key
regulatory institutions and tools in New Zealand with those of the Australian
federal government and all eight Australian states and territories combined. A
key finding shown in the Box 4 is the degree of convergence or institutional
isomorphism. For example, RISs, RIAs and some consultation requirements for
the development of new regulation were common to all jurisdictions. Almost
all jurisdictions have introduced some form of review of the stock of existing
regulation. Unlike a number of Australian jurisdictions, the New Zealand
regime does not include a sunset clause provision, a business consultation
website, or a requirement that all regulations be held and disclosed on a
formal centralised register.

Reviewing the institutions and tools, however, is only part of what is
required. Regulatory management is meant to be a system where the whole is
greater than the sum of the parts. Understanding the system requires an
exploration of how the components fit together. As a result, the chapter
explores how regulatory development occurred in New Zealand compared to
the Australian Federal Government by briefly looking at the process from
beginning to end.

The comparison of the Australian federal system to that in New Zealand
suggests:

e Australia has a stronger bureaucratic centre — the Australian federal
system has a more formal central agency-driven system of policy co-
ordination.

. Cabinet government is stronger in New Zealand — Cabinet is more active
in New Zealand with more “big” policy going to Cabinet (rather than by
policy approval letters) and no equivalent in the Australian system to the
Cabinet Legislation Committee in New Zealand.

o Public consultation occurs in different phases — in Australia there is more
emphasis on extensive formal public consultation with selected
stakeholders in the policy design and legal development phase through
the use of exposure drafts. Only contentious legislation was referred to
Select Committee in Australia. By contrast, virtually all legislation is
referred to Select Committee in New Zealand (the default setting is a six-
month submission process), but the use of formal consultation in the
design phase was more uneven.

Thus at a macro level, while there is considerable similarity on the features of
the regimes, at the more micro level of how individual regulations are
developed, there are important differences in the systems across different
jurisdictions. The implicit assumption behind regulatory management systems
appears to be that problems experienced in the quality of policy analysis are
undermining the effectiveness of the design of regulations. Overall, the main
focus of regulatory management regimes in all Australasian jurisdictions
appears to be an attempt to “regulate the regulation makers” by
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strengthening the “big” policy design phase at the start of the regulatory
process.

Looking across different jurisdictions in Australasia, there are important
and subtle variations that warrant explanation. Exploring these differences is
beyond the scope of this chapter, but the author suggests that regulatory
management regimes have largely been “welded” onto existing machinery of
government arrangements. These machinery of government arrangements
have their origins in the unique constitutional evolution of the different
jurisdictions. The next section will explore the role of select committees in
providing technical quality assurance in the New Zealand system.

Parliaments in all Australasian jurisdictions conform to Ladley’s law. In brief,
Ladley’s law states that Oppositions “do not criticise government policy in
order to improve it, they attack the policy in order to overthrow the
government”.”® One area in which New Zealand does seem distinctive is in the
role of Select Committees in reviewing all proposed new legislation.
Commenting on the quality of Select Committee review in New Zealand,
George Tanner, former Parliamentary Counsel observed,zg”[a]t its best, it
works well and is probably a more effective scrutiny process than many upper

Houses around the world”.

New Zealand’s experience is that opposition reserve policy criticisms to
debates in the House, consistent with Ladley’s law. In Select Committee this
party political dynamic is temporarily suspended. Under Standing Orders (the
rules Parliamentarians set to bind themselves) a Select Committee may
recommend amendments to a Bill provided these are consistent with the Bill's
principles and objectives. As a result while Select Committees in New Zealand
can recommended “big” policy changes, the process of review generally
results in significant technical improvements to the legislation at the “little”
policy level. McDowell and Webb observe “while most amendments are
concerned with specific details of the Bill, there have been occasions where
substantial amendment has occurred. However, Select Committees rarely alter
or affect the policy initiatives themselves”.* In a similar vein, Palmer and
Palmer in Bridled Power observe:*

MPs feel that their most constructive legislative role occurs in Select
Committees, as indicated by the remarks Dr Martyn Finlay made ... in 1978
opposition there [in Select Committees] ceases to be fruitful, and
destructive criticism should give way to constructive suggestions.

% Mark Prebble With Respect: Parliamentarians, officials, and judges too (Institute of Policy

Studies, Wellington, 2010) at 187. Andrew Ladley’s iron rule of political contest is described
by Prebble at 113.

2 In email correspondence with the author, 20 June 2011.

30 Morag McDowell and Duncan Webb The New Zealand Legal System: Structures and

Processes (4th ed, LexisNexis, Wellington, 2006) at 165.
Geoffrey Palmer and Matthew Palmer Bridled Power: New Zealand Government Under
MMP (3rd ed, Auckland, Oxford University Press, 1997) at 161.
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7.6  What explains the adoption of regulatory
management regimes?

The previous section discussed the New Zealand regulatory management
regime and briefly compared it with state and federal systems in Australia. It
suggested that despite the macro system level similarities in the regulatory
institutions and processes, there were important differences at the micro level
of the design and implementation of regulations. This section of the chapter
surveys the factors that might explain the adoption of regulatory
management regimes by a number of OECD countries. The next part turns to
normative concerns about the public policy rationale for the introduction of
regulatory management regimes. The next section will follow the literature in
focussing on RIAs as the central regulatory management tool employed in
OECD countries.

Figure 1 below shows the spread in the adoption of RIAs to include almost
all OECD members by 2008. RIAs are also being adopted in non-OECD
countries.’> The spread and diffusion of regulatory management regimes
generally, and RIAs, in particular is not necessarily the same as a process of
international policy convergence.” As Radaelli observes:**

RIA appears to be a typical solution in search of its problem. In fact, the
problems with which RIA is associated differ widely across countries. RIA is
an attempt to tackle the problem of competitiveness in Australia. It
becomes a solution to the problem of credibility in the process of
liberalisation and economic integration (via NAFTA) in Mexico. It certainly
was a solution to the problem of ‘rolling the state back’ in the early days of
compliance cost assessment in the United Kingdom. It is an instrument
geared towards the general aim of simplification and the ‘slim state’ in
Germany. It is a way the EU tries to cope with the problem of legitimacy of
its regulatory system.

There are a number of possible positive explanations for the international
emergence of the institutionalisation of regulatory management regimes
(including RIAs) in executive and legislative decision-making processes.*®

32 Scott Jacobs “Current Trends in Regulatory Impact Analysis: The Challenges of

Mainstreaming RIA into Policy-making” (2006) Jacobs and Associates at 5:
www.regulatoryreform.com/pdfs/Current%20Trends%20and%20Processes%20in%20RIA

%20-%20May%202006%20Jacobs%20and%20Associates.pdf (last accessed 30 August
2011).

See Susy Frankel and Meredith Kolsky Lewis “Trade Agreements and Regulatory
Autonomy: The Effect on National Interests” in this volume (ch 15).

Claudio M Radaelli “The Diffusion of Regulatory Impact Analysis — Best Practice or Lesson-
Drawing?” (2004) 43 European Journal of Political Research 723 at 734—737.

This section provides a summary of those explanations drawn both from the limited
available literature and from the author’s own experience as a senior practitioner working
for the New Zealand Government and with the OECD.
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One potential line of explanation is the association between the growth of
regulatory management and new public management more generally.
Performance-based budgeting emerged in a range of OECD countries as a
largely practitioner-driven development in response to frustration with the
limits of “line item” input-based budgeting. The incremental nature of
budgeting and the tendency of the “base” funding of established agencies and
programmes to be rolled over each year prompted concerns about the lack of
responsiveness of budgeting to changing political and societal needs. Similarly,
the introduction of the RIA can be seen as aiming at improving management
of the stock of existing regulations by attempting to ensure that increments of
scarce political capital and legislative time are allocated to the highest overall
priorities. At [7.4] above, we discussed how more recently in Australasia
increasing emphasis is being placed on improving the quality of regulatory
enforcement and administration. There is another parallel as well. Both public
sector management reform and regulatory management regimes have to be
grafted onto existing institutional and constitutional arrangements (the role of
the courts, supreme audit institutions, legislative processes, merit-based public
services and so forth). In that sense it could be argued that regulatory
management is unfinished business arising from the emergence of NPM.*

The argument above emphasised the origins of regulatory management in
individual nation states as a tool for improvement of regulatory quality. The
growth of regulatory management regimes has occurred across a range of
OECD countries. An additional explanation is the international diffusion of
regulatory management, like public management more generally, through

“policy transfer”*” and/or “policy learning”.*®

To illustrate this international diffusion argument, the United States was
the first country to introduce an institutionalised regulatory management
regime by establishing the Office of Information and Regulatory Affairs
(“OIRA”) in the Office of Management and Budget (“OMB”). The OECD then
acted as a key channel of diffusion. The techniques and practices developed in
OIRA were then adopted as “best practice” when key OMB staff (such as Scott
Jacobs) moved to the OECD. Through the channel of the OECD, RIAs and other
regulatory management techniques were then diffused to other OECD

*® " The author—who had responsibility for regulatory matters in the Treasury in the late 1980s

— can recall exploring the scope for including regulatory management within the new Public
Finance legislation under development before concluding it was out of scope.

David Dolowitz and David Marsh “Who Learns What from Whom: a Review of the Policy
Transfer Literature” (1996) 44 Political Studies at 343—347.

Richard Rose Lesson Drawing in Public Policy (Chatham House, Chatham (New Jersey),
1993). For a critique of the concepts see Oliver James and Martin Lodge “The Limitations of
Policy Transfer and Lesson Drawing for Public Policy Research” (2003) 1(2) Political Studies
Review 179-193.
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countries.” Figure 1 looks like a classic curve for the take-up of an innovation
or the spread of a contagious disease through a herd (depending upon the
perspective on regulatory management).

The term in institutional sociology for this sort of diffusion is “institutional
isomorphism”.** Institutional isomorphism is one of those academic concepts
that, while hard to use in everyday discussion, is nevertheless commonly
found in everyday life. Organisations mimic similar organisations, by adopting
policies and practices that appear successful even if the context and the initial
conditions are not the same. According to DiMaggio and Powell convergence
can occur through normative pressures brought about by professions or
epistemic communities (as norms developed by groups enter into
organisations); through miming (models can be diffused through employee
migration or by international organisations); or coercion (conformity with EU
requirements and other international obligations).

Figure1:  RIA adoption by OECD countries
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But like NPM, the convergence in regulatory management is more apparent
that real — beneath the common rhetoric of “smarter better” regulation or

9 Based on the author’s experience as New Zealand’s delegate to PUMA and a member of

the inner “bureau”, this line of argument, while not a complete explanation, is not without
merit.

Paul J DiMaggio and Walter W Powell "The Iron Cage Revisited: Institutional Isomorphism
and Collective Rationality in Organizational Fields" (1983) 48(2) American Sociological
Review 147 at 149.
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“better regulation, less regulation”,*’ the different country contexts have

resulted in a wide variety in the practice of regulation. Radaelli uses nine
country case studies (plus the EU) to explore diffusion of RIAs. He concludes
that “RIA appears to be a typical solution in search of its problem” ** and the

. . . . 43
spread of RIAs is a case of “diffusion without convergence”.

A coherent explanation of policy convergence would also need to explain
why the availability of new regulatory management instruments, such as RIA,
would result in their adoption and utilisation. So it is to the demand for
regulatory management regimes that this section now turns.

The spread of tools such as RIAs, and regulatory management regimes
more generally, is not always perceived in the literature as a neutral technical
development. Some political economy explanations suggest that the
emergence of regulatory management is part of the global diffusion of
“regulatory capitalism”. Levi-Faur suggests that as the deregulation agenda ran
out of steam, the emphasis shifted from regulatory relief to smarter
regulation.** Jane Kelsey makes a similar argument in the New Zealand
context that development by the ACT party of the Regulatory Responsibility
Bill is a continuation of the neo-liberal agenda of deregulation.*

An alternative political economy argument is about differences in access to
justice by ordinary citizens as opposed to business interests. An argument can
be developed about the growth in volume and complexity of regulation in part
associated with the growth in the extent of the regulatory state. Unless offset
by a regulatory management regime, access to justice becomes restricted to
corporates who face more concentrated impacts and have deeper pockets
than ordinary citizens.*®

Both these lines of argument suggest that the increased demand for
regulatory management came from different points in the political spectrum,
whether neo-liberals attempting to re-energise the regulatory reform agenda
once re-regulation ran out of steam, or liberals (in the American sense)
concerned with access to justice. This also brings out the point that the
regulatory management, like regulation itself, is not a neutral technical

*© Hon Bil English and Hon Rodney Hide “New Zealand Government Statement on

Regulation:  Better  Regulation, Less Regulation” (2009) The  Treasury
www.treasury.govt.nz/economy/regulation/statement/govt-stmt-reg.pdf (last accessed
30 August 2011).

Claudio M Radaelli “The Diffusion of Regulatory Impact Analysis — Best Practice or Lesson-
Drawing?” (2004) 43 European Journal of Political Research 723 at 734.

Claudio M Radaelli “Diffusion without convergence: how political context shapes the
adoption of regulatory impact assessment” (2005) 12 Journal of European Public Policy 924.
David Levi-Faur “The Global Diffusion of Regulatory Capitalism” (2005) 598 Annals Am Acad
Pol & Soc Sci 12.

Jane Kelsey “’Regulatory Responsibility’: Embedded Neo-Liberalism and its Contradictions.”
(2010) 6(2) Policy Quarterly 36.

John Braithwaite Regulatory Capitalism: How it works, ideas for making it work better
(Edward Elgar, Cheltenham (UK), 2008) at 160.
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improvement device that operates in a political vacuum. In the case of the
United States, RIAs were used “as an instrument to pursue the regulatory
paradigm of the President.... RIA is introduced to foster deregulation ... [under
Reagan and Bush] and shift policy towards a pro-regulation stance as shown
by the Clinton and, perhaps, Obama administrations”.*’ Similarly, Bagley and
Revesz*® argue that the OIRA has placed greater emphasis on cost reduction
and regulatory relief than on regulatory co-ordination.

A final meta political economy argument is that the spread of regulatory
management regimes reflects similar political dynamics to the regulatory
phenomenon that it seeks to manage. That is, regulations are often adopted
because of an imperative for political decision makers to be “seen to be doing
something”. In New Zealand’s case the Companies Special Investigation Act
1989 introduced after the 1987 share-market crash provides a good example.
This legislation did not arise from a quality policy process in which the best
intervention was selected to address a clear market failure, based on
dispassionate calculus about the balance between social cost and social
benefits.*’

Similarly the adoption of regulatory management regimes may occur
because of a political imperative to “do something” rather than based on a
dispassionate rational calculation that the benefits of a regulatory
management regime exceed the costs. Radaelli and De Francesco comment:*

For a politician, adopting a general provision on how regulatory proposals
should be empirically assessed has low cost and high political benefits ...
there is an incentive to opt for symbolic adoption.

This is consistent with the lack of impact from introducing RIAs, for example.
The OECD, based on a range of country reviews, have concluded the “relative
lack of integration of RIA in the policy process, assessments are done too late,
consultation is often not robust ... oversight needs more teeth ... Late timing
of impact assessments is a widespread issue”.>* What this highlights is that
regulatory management, like any other public policy arguments for

*" Claudio M Radaelli and Fabrizio De Francesco “Regulatory Impact Assessment” in Robert

Baldwin and Martin Lodge (eds) The Oxford Handbook of Regulation (Oxford University
Press, Oxford, 2010) 279 at 281.

Nicholas Bagley and Richard L Revesz “Centralised Oversight of the Regulatory State” (2006)
106 Colum L Rev 1260.

Instead, the Bill was thrown together at short notice modelled on the powers of the
Reserve Bank in response to systemic risk to the whole banking system. The legislation had
the effect of overturning the rights of companies’ creditors, although this drawback was not
drawn to Ministers’ attention at the time of introduction.

Claudio M Radaelli and Fabrizio De Francesco “Regulatory Impact Assessment” in Robert
Baldwin and Martin Lodge (eds) The Oxford Handbook of Regulation (Oxford University
Press, Oxford, 2010) 279 at 292.

Greg Bounds “An International Perspective on RIA and Regulatory Management. Some
Lessons from OECD Reviews” (paper presented to RIA Conference, Ankara, January 2011).
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intervention, must be supported by an adequate causal theory of how the
policy will achieve the desired behavioural change. It is to these public policy
arguments that the chapter now turns.

7.7 Is there a public policy rationale for
regulatory management?

Regulatory management regimes attempt to “regulate the regulation makers”
by requiring an articulation of the policy problem that the regulatory
intervention is designed to solve and what the alternatives are. A review of
the regulatory management system, like this one, should impose the same
discipline. This chapter now considers normative questions concerning the
public policy rationale for the introduction of a regulatory management
regime. Somewhat surprisingly, the review conducted for this chapter has not
identified a rigorous, concise and compelling public policy case for special
measures required as part of a regulatory management regime. This is ironic,
as regulatory management requires regulators to articulate the case for public
policy actions requiring regulations. Without a clear exposition of the cause or
causes of poor quality regulation, it is difficult to prescribe an intervention or
package of interventions that will be focused on the source of the problem.

The Regulatory Impact Statement the Treasury provided to accompany the
Regulatory Standards Bill currently before the House provides a long list of
“symptoms”. The statement indicates that “informed domestic opinion
consistently suggests that legislation [and regulation] could be much better
than it is”>* and the diagram (reproduced in Annex 1) highlights the limits of
existing arrangements which suggests that the quality problem has a number
of dimensions. This leaves unclear whether quality issues predominantly arise
in the design phase relating to policy analysis, in legal drafting, or in the
consideration by the legislature. The scope of the RIS does not extend to how
the law and regulations are implemented. It also does not address whether
the same problems occur with primary legislation, or secondary and tertiary
regulation.

Paragraph [7.5] discussed how the main thrust of the regulatory
management regime in New Zealand and in Australasia generally appears to
be an attempt to “regulate the regulation makers” by strengthening the “big”
policy design phase at the start of the regulatory process. The implicit
assumption behind regulatory management systems appears to be that
problems experienced in the quality of policy analysis are undermining the

2 The section draws heavily from the “grey” or practitioner literatures on regulatory

management, but has benefited greatly from discussions with and comments from staff at
the New Zealand Treasury and Ministry of Economic Development.

The Treasury Regulatory Impact Statement — What is the potential of a Regulatory
Responsibility Act? (2011) at 6.
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effectiveness of the design of regulations. There are a number of normative
arguments for a regulatory management regime to improve regulatory design
that are explored below. These include information quality, instrument
selection, the growth of regulation, special features and the quality of policy
advice. The different arguments point to different features required in a high-
quality regulatory management regime.

7.7.1  Quality of information

The first normative argument for a regulatory management regime starts
from the quality of the advice and information available to decision makers in
the executive and the legislature. There are two potential arguments at the
policy design phase and the legal drafting phase. The former is addressed
here; the latter under the discussion of the quality of regulatory organisations
(see [7.8.2]). The Treasury, in its 1987 briefing to the incoming government,
asserted “proponents of a particular form of regulation often discount the
difficulties that a regulatory solution to a particular problem will encounter”.>*
It is suggested that these arise from difficulties in obtaining information on
costs, incentive alignment problems, and the insufficient adaptation of
regulatory rules of thumb to complex situations.

In economic theory, quality of information problems are generally best met
by direct information provision through disclosure and labelling or indirect
provision through registration and licensing. The RIS regime, when it was first
introduced, placed great emphasis on providing Ministers with a short (2-3-
page) problem definition and assessment of options and consequences so that
Ministers could make more informed decisions.

While in movies like Field of Dreams the promise “if you build it they will
come” is realised, in the real world things don't work out the same way. In
practice, in a range of endeavours, experience suggests that increased supply
of information does not necessarily result in increased demand and use.
Experience with evaluations shows that they are commissioned and then the
results are routinely and systematically ignored.> Similarly, a recent survey of
the use of performance information found that in every jurisdiction for which
studies were available, legislatures have largely ignored the new information.
There was little use by the executive in budget making either.”’

> Treasury Government Management: brief to the incoming government 1987 Volume |

(1987) at 259. Declaration of interest — the author was directly involved in the preparation
of this section of Government Management.

Carol H Weiss Evaluation: Methods for Studying Programs and Policies (2nd ed, Prentice
Hall, Upper Saddle River (New Jersey), 1998).

Mark Prebble With Respect: Parliamentarians, officials, and judges too (Institute of Policy
Studies, Wellington, 2010) at 113. See the discussion of Ladley’s iron law of politics which
Prebble describes as Ladley’s iron rule of political contest.

Derek Gill The Iron Cage Recreated: The Performance Management of State Organisations
in New Zealand (Institute of Policy Studies, Wellington, 2011) at 19-22. See also, 2227
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A range of empirical studies found a relatively modest impact of RIS
regimes on the regulatory outcomes with studies in a range of jurisdictions
repeatedly finding poor quality RIAs® and non-compliance with RIA
procedures.” Like the other studies, the RIA studies are consistent with the
proposition that adoption and incorporation of regulatory management
regimes do not necessarily result in use by decision makers.

The experience with RISs in particular, and other NPM developments such
as performance information more generally, all suggest that supply of better
information and requiring it be incorporated in governmental processes does
nothing to ensure that this information will actually be used. Moreover, if the
information is used, it may be used indirectly or symbolically to legitimate an
existing decision rather than directly used to make a better informed decision.

7.7.2 Intervention selection

The second public policy argument for a regulatory management regime
relates to intervention selection. The introductory section discussed how, in
addition to regulation, the government has a range of other policy
interventions such as subsidies, specific taxes, spending on transfers and
public ownership. The New Zealand Treasury has argued “the Government
process itself tends to bias intervention towards the use of regulations rather
than other policy instruments”.%® Thus the argument runs; while the costs of
subsidies and transfers are appropriated annually and subject to review by the
executive and the legislature, the ongoing costs of regulation are not
scrutinised in the same way.

One could argue that the costs of tax subsidies are not disclosed and the
costs of transfers are significantly understated — the full cost of taxation
imposed deadweight costs over and above revenue raised that have been
variously estimated at between 32-48 per cent (using partial equilibrium
models) and 15-50 per cent (using general equilibrium models) of the
taxation.”" But leaving aside the quibble about accounting versus economic
costs of taxation and spending, the argument has some merits.

Around S70 million is spent each year on auditing public spending to
ensure that it was spent lawfully and to explore whether it was effective. The

where it is discussed that there was evidence however of use of performance information
by the executive politician responsible for individual public agencies.

Caroline Cecot, Robert W Hahn and Andrea Renda “A Statistical Analysis of the Quality of
Impact Assessment in the European Union” (2007) AEI-Brookings Joint Center for
Regulatory Studies at Part 3 www.brookings.edu/views/papers/hahn200705.pdf (last
accessed 30 August 2011).

Mark Harrison “Assessing the Impact of Regulatory Impact Assessments Agenda” (2009) 16
Agenda 41.

Treasury Government Management: brief to the incoming government 1987 Volume |
(Treasury, Wellington, 1987) at 258.

Edgar K Browning “On the Marginal Costs of Taxation” (1987) 77 Am Econ Rev 11.
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fiscal responsibility provisions in the Public Finance Act (“PFA”) have also
increased the focus and transparency on the future implications of current
fiscal decisions. By contrast, the regulatory scanning and planning process has
revealed that public agencies in New Zealand struggle to even identify the
secondary and tertiary regulations they are directly responsible for as the
administering department. No corresponding resource and effort is devoted to
managing and reviewing the stock of legislation and regulations to see
whether it is operating as expected or achieving the intended purposes. As
George Tanner, former Chief Parliamentary Counsel, observed,®” the lack of
any systematic process for post-enactment scrutiny means that routine
maintenance of some very major pieces of legislation rarely happens. We
paint our houses and service our cars, but we don’t look after our laws in the
same way”.

A related argument on bias in intervention selection in favour of regulation,
is the lack of transparency. Compared to explicit expenditure, a bias in favour
of regulation exists because of the lack of transparency in the costs of
regulation and who bears those costs. This is an extension of the public choice
notion that fiscal illusion, which arises with complex tax structure, makes
judging the tax burden more difficult.®> The OECD develops a multifaceted
argument for regulatory management based on the need for selection of the
best policy instrument.**

In the New Zealand context there are arguably a number of constitutional
features that constrain the quality of law making. These include a unitary and
extremely centralised state with one House, a three-year parliamentary term,
and the relative paucity of checks and balances. This all leads to an imperative
for legislative haste over quality — what Palmer described as “the fastest law in
the west”.*® The advent of MMP has meant legislating takes longer, Bills are
less stable, and corrections to technical drafting issues or “little” policy design

flaws are now considerably more difficult.

The bias in intervention selection argument leads to consideration of the
doctrine of “takings” discussed elsewhere in this project.®® Suffice it to say

62 In email correspondence with the author, 20 June 2011.

Dennis C Mueller Public Choice Ill (Cambridge University Press, Cambridge, 2003) at 528 for
a discussion of the element of fiscal illusion and the lack of “compelling empirical support”.
Organisation for Economic Co-operation and Development “Regulatory Impact Analysis: A
Tool for Policy Coherence” (2009) Organisation for Economic Co-operation and
Development www.oecd.org/document/47/0,3746,en_2649 34141 43705007_1 1 1 1
,00.html (last accessed 30 August 2011).

Geoffrey Palmer Unbridled Power: An Interpretation of New Zealand’s Constitution and
Government (Oxford University Press, Wellington, 1979).

See Russell Brown “Possibilities and Pitfalls of Comparative Analysis of Property Rights
Protections, and the Canadian Regime of Protection against Takings” in this volume (ch 6).
See also Richard Boast and Neil Quigley “Regulatory Reform and Property Rights in New
Zealand” in this volume (ch 5).
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here that the “takings” doctrine applies to only a limited range of government
regulatory interventions.

Another potential solution to the problem of intervention selection bias in
favour of regulation is the introduction of a regulatory budget. To date no
jurisdiction has successfully introduced a regulatory budget, although their
introduction has been announced in at least two Budgets — by the Reagan
Administration in the mid-1980s and by the Blair Government in the 2008
Budget. The notion of regulatory budgets, while appealing in principle, raises a
number of practical issues such as the absence of an agreed unit of account to
measure cost and the absence of effective measurement of costs incurred that
can be compared with budget.

The intervention selection argument leads to unanswered questions about
why the regulatory management regimes in New Zealand apply to
expenditure proposals such as the family assistance in the 2011 Budget
(Working for Families).

The main thrust of the regulatory management regimes reviewed in the
last section has been to strengthen the policy design and development phase
of the regulatory process through the use of RIAs in particular. Strengthening
the policy phase would seem an appropriate response to problems of
information asymmetry between executive decision makers and bureaucrats.
Other than the provision and disclosure of more information, it is unclear how
strengthening the policy phase changes the “instrument selection bias” that
decision makers face that encourages the use of regulatory instruments over
other interventions with a direct fiscal impact.

7.7.3 Special character of regulation

The third public policy argument for a regulatory management regime is that
regulation has special characteristics that set it apart from other government
interventions and, therefore, regulation warrants special measures. With
specific regulations the state acts as coercer in reducing the set of choices
open to business and citizens by precluding certain activities or requiring
others. By contrast with fiscal interventions the state acts more as an enabler
(although still underpinned by the coercive power to tax);*” expanding the set
of choices open to citizens and business by changing the income constraint or
the relative prices they face in making those choices. Thus there is an
argument that the special character of regulation poses a risk to liberty.

This is a strong prima face argument but does little to explain many of the
common features of regulatory management regimes. It would suggest that
general empowering regulation which provides for the broad framework of

&7 See John Prebble and Rebecca Prebble “Does the Use of General Anti-Avoidance Rules to

Combat Tax Avoidance Breach Principles of the Rule of Law? A Comparative Study” in this
volume (ch 4).
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the rule of law, such as companies legislation, should be exempt so that the
focus of scrutiny would be on regulations that impose specific prohibitions and
privileges.?® It would argue, for example, for bill of rights-type vetting of
specific regulations on the grounds of protection of liberty. This does not seem
consistent with the imposition of cost benefit analysis particularly associated
with the Office of Information and Regulatory Affairs as part of the regulatory
management in the United States and proposed for New Zealand under the
Regulatory Standards Bill.

7.74  The quality of policy advice

An alternative line of argument can be developed suggesting that there is a
more general problem with the quality of policy advice received by
Ministers.%’ This is an argument for improving the quality of policy advice
generally rather than for special measures applying to regulation. Indeed, in
the United Kingdom context Hallsworth and Rutter suggest that specific
regulatory assessments such as the RIA should be replaced by more general
“policy assessments”.”® Concerns with the quality of policy advice, however,
can be used as a secondary argument to buttress the case for special
measures to improve regulatory design, based on primary concerns such as
intervention selection bias, regulatory growth and the special characteristics
of regulation.

7.7.5 The growth of regulation

The final possible public policy argument for a regulatory management regime
is that the volume and burden of regulation has grown rapidly and therefore
regulation warrants special measures to get the growth under control.
Whereas the previous argument was predominantly about the quality of
regulation, this argument concerns the quantity of regulation.

On the face of it there is an issue with the growth of the quantity of
regulation. Measurement of this trend is difficult, as unlike other government
interventions, such as spending there is no unit of account that enables a

68 Arguably some aspects of general framework law impose special privileges For example the

company form effectively deprives a creditor of recourse against the real owners of the
business.

For New Zealand evidence see Graham Scott, Pat Duignan and Patricia Faulkner Improving
the Quality and Vialue of Policy Advice (Treasury, 2010). For United Kingdom evidence see
the recent Institute For Government report by Michael Hallsworth and Jill Rutter “Making
Policy Better: Improving Whitehall’s core business” (2011) Institute For Government at 29
www.instituteforgovernment.org.uk/publications_download.php?id=28 (last accessed
30 August 2011).

Michael Hallsworth and Jill Rutter “Making Policy Better: Improving Whitehall's core
business” (2011) Institute for Government at 25 www.instituteforgovernment.
org.uk/publications_download.php?id=28 (last accessed 30 August 2011).
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simple comparison of regulation across time or across countries. Nonetheless,
most surveys of the field conclude that the reduction in economic regulation
associated with product market liberalisation was exception to the rule. Over
the last 20 years, regulation appears to have increased in OECD countries. The
steady growth recorded in measures such as the number of statutes, the
number of regulatory agencies or length of regulatory rule books all suggest
that the much vaunted economic deregulation has been more than offset by
the growth in social and environmental regulation. In a provocative summary,
John Braithwaite concludes that the triumph of neo-liberalism is a “fairytale”,
deregulation is a “myth” and instead we are witnessing the emergence of

“regulatory capitalism”.”*

Regulation as Shleifer observes “is ubiquitous around the world yet
standard economic theories predict it should be rather uncommon”. " This
has led a number of economists to the view that regulation is driven not by
efficiency and welfare enhancing concerns, but by politics and rent seeking. As
argued above at [7.3], however, rent seeking, like the public interest theory of
regulation it replaced, does not provide an adequate basis for a general theory
of regulation. Shleifer in his article on efficient regulation goes on to argue
“ubiquity of regulation is explained not so much by the failure of markets, or
by asymmetric information as by the failure of courts to solve contract and tort

disputes cheaply predictably and impartially”.”*

Regardless of the merits of Shleifer’s argument, the growth in the quantity
of regulation does not seem to explain the regulatory management regime in
New Zealand which is focussed on improving the quality of regulation.

This section of the chapter poses an apparent paradox, because it is not
clear what causes the regulatory problem that regulatory management
regimes in New Zealand (and elsewhere) aim to address. In order to apply the
logic of regulatory management to the design of regulatory management
itself, the next section will explore whether there are other issues relating to
the special characteristics of regulation that need to be considered.

"t John Braithwaite Regulatory Capitalism: How it works, ideas for making it work better

(Edward Elgar, Cheltenham (UK), 2008) at ch 1.

Andrei Shleifer “Efficient Regulation” (2010) The National Bureau of Economic Research at
1 www.nber.org/papers/w15651.pdf?new_window=1 (last accessed 18 August 2011).
Andrei Shleifer “Efficient Regulation” (2010) The National Bureau of Economic Research at
1 www.nber.org/papers/w15651.pdf?new_window=1 (last accessed 18 August 2011).
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7.8 What are the issues that regulatory
management policy in New Zealand
needs to address?

At [7.5] we identified the main focus of regulatory management regimes in all
Australasian jurisdictions which appear to “regulate the regulation makers” by
strengthening the “big” policy design phase at the start of the regulatory
process. This part will explore the implication for both regulatory design
(“regulating regulation developers”) and regulatory administration and
enforcement (“regulating the wielders of regulatory power”) of complexity
and uncertainty, quality of regulatory organisations, heterogeneity of
regulatees and enforcement.

7.8.1 Complexity and uncertainty

Complexity and uncertainty affect both regulatory design and regulatory
administration and enforcement.

The regulatory failure causing leaky buildings is a case study discussed
elsewhere in this project,”* but it provides a good example of the complexities
involved.” Leaky buildings were not due to a single simple cause like
technology failure, insufficiently sophisticated standard setting or because of
bad builders. Rather, they were the outcome of a complex interaction of new
technologies, new regulatory standards, installation practices (the use of
sealants), lack of awareness of the 10cm clearances, new products (untreated
timber), a lack of owner maintenance and so forth.”® Layton suggests that the
RMA also contributed to the problem, by raising land prices which encouraged
the construction of houses without eaves to get the most out of each parcel of
land.”

The regulatory failure arising from leaky buildings nicely illustrates the
problem of complexity in Figure 2 below. On the left-hand side of Figure 2,
cause and effect are only apparent in retrospect and solutions are unknown in
advance. Responding to a complex problem requires learning the way forward.
This requires a critical mindset that is continuously searching for anomalies

7 See Brent Layton “Regulating the Building Industry — A Case of Regulatory Failure” in this

volume (ch 12).

See Geoff Mclay “Legal Doctrine, the Leaky Homes Crisis and the Limits of Judicial Law
Making” in Leaky Building — A 360° View (Thomson Reuters, New Zealand, forthcoming
2011).

Peter Mumford Enhancing Performance Based Regulation: Lessons from New Zealand’s
Building Control System (Institute of Policy Studies, Wellington, 2011) at 78-79.

See Brent Layton “Regulating the Building Industry — A Case of Regulatory Failure” in this
volume (ch 12).
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and observations that don't fit.”® This process of critical reflection can enable
some complex problems to be transformed into “knowable problems”. A
knowable problem occurs where cause and effect are identifiable, but are
separated in time and space which means that patterns are difficult to detect
other than by experts.

If the policy domain is characterised by uncertainty and complexity, this
has implications both for regulatory design and regulatory administration and
enforcement.

Dealing with design first, in the face of uncertainty and complexity there is
no evidence-based gold standard or best practice. Majone observes “the key
concept in decision making under uncertainty is not optimisation but
consistency. If no generally accepted unique solution exists then decision-
making procedure acquires special significance. This is the basic insight on
which the classical theories of judicial and legislative procedures are based; the
reason why procedures play such an important legitimating function in the

decisions of courts and legislatures”.”

Figure 2: Kurtz and Snowden’s sense-making framework®®

COMPLEX KNOWABLE

Cause and effect ai } . Cause and effect are se
« Analytical/reducti
« Scenario planning
- Systems thinking

CHAOS KNOWN

No cause and effect relations are perceivable Cause and effect relations are repeatable
- Stability focused intervention perceivable, and predictable
« Enactment tools « Legitimate best practice
« Crisis management - Standard operating procedur:
« Process re-enginee

Act Sense Respond p

7 Derek Gill and others “The Future State” (2010) Institute of Policy Studies at 45-46

ips.ac.nz/publications/files/3790f871257.pdf (last accessed 30 August 2011).
Giandomenico Majone “Foundations of Risk Regulation: Science, Decision-Making, Policy
Learning and Institutional Reform” (2010) 1 European Journal of Risk Regulation 5 at 6.
Derek Gill and others “The Future State” (2010) Institute of Policy Studies at 45-46
ips.ac.nz/publications/files/3790f871257.pdf (last accessed 30 August 2011) adapted from
Cynthia F Kurtz and Dave J Snowden “The Dynamics of Strategy” (2003) 42 IBM Systems
Journal 462 at 468.
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o 81
Majone observes:

[Bly definition, uncertainty is pervasive in risk regulation. What is less well
understood, however, is that in many cases scientific uncertainty cannot be
significantly reduced. In controversies over the analysis and management
of risk, the issues over which the experts disagree most vehemently are
those that are, in Alvin Weinberg’s terminology, trans-scientific rather than
strictly scientific or technical. Trans-scientific issues are questions of fact
that can be stated in the language of science but are, in principle or in
practice, unanswerable by science.

In the face of uncertainty and complexity, regulatory effectiveness crucially
depends on quality of the implementation and enforcement phases.
Legitimacy is brought to centre stage as the degree of compliance depends in
a sense on the consent of the governed. The effectiveness in achieving the
results desired by regulations are co-produced by the regulatees and the
regulators.®”

Eppel, Turner and Wolf have summarised a number of conditions facing
implementation managers that are applicable to regulation when complexity
and uncertainty are important. Among those conditions, they note:**

o regulatory outcomes depend upon influencing independent actors which
cannot be directly controlled;

o knowledge is distributed and not all knowledge is known at the point of
decision; and

o in order to function actors simplify situations but the things that are
overlooked may grow in relevance over time.

In domains where the exact cause of the problem and the solution are not
known in advance, different ways of working are required. This necessitates
moving beyond the stylised cycle of big policy design, detailed design,
implementation and review shown in Figure 3 below. Where the problem is
known but the solution is not, techniques are required that involve learning
the way forward. This “learn to build”® approach developed in the private
sector works iteratively with real user experience with quick response times

8 Giandomenico Majone “Foundations of Risk Regulation: Science, Decision-Making, Policy

Learning and Institutional Reform” (2010) 1 European Journal of Risk Regulation 5 at 5.

John Alford Engaging Public Sector Clients: From Service Delivery to Co-Production
(Palgrave-Macmillan, New York, 2009).

Elizabeth Eppel, David Turner and Amanda Wolf “Experimentation and Learning in Policy
Implementation: Implications for Public Management” (2011) Institute of Policy Studies
ips.ac.nz/publications/files/1683c03b3fa.pdf (last accessed 30 August 2011).

Eric Ries “Pivot, don’t jump to a new vision” (2009) www.startuplessonslearned.com/2009/
06/pivot-dont-jump-to-new-vision.html (last accessed 30 August 2011).
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and measurement of key characteristics. It allows for “fast failure” by
promptly reversing “bad” change and reinforcing “good” change.*

In domains characterised by uncertainty and complexity, one can question
the usefulness of tools to screen and scan new regulations such as cost benefit
and cost effectiveness analysis. This is because it is not possible to divine in
advance the “one best way” to address a policy problem. It suggests that in a
world where the impact of regulations will evolve in ways that are impossible
to predict in advance, more is to be gained by more effectively learning the
way forward by monitoring and managing the stock of existing regulations
rather than screening the flow of new regulations. To the extent the screening
tools act as a means to encourage exploration of alternative paths and
strategies, or encouraging monitoring and evaluation to be put in place, then
they can play a useful role as a part of ex ante screening. To the extent they
encourage a focus on the best ex ante solution and lead to a minimisation of
what is unknown or unknowable, they may in fact be counter-productive.

7.8.2 Organisational quality

The problems of uncertainty and complexity are accentuated by consideration
of organisational quality. Majone observes that “a serious problem of EU
regulation in general, and of risk regulation in particular, is the mismatch
between the growing complexity of the tasks and the inadequacy of the

existing regulatory institutions”.*®

Just as the EU struggles in terms of the quality of its regulatory
organisations, so does a small country such as New Zealand.

The quality of regulatory organisations becomes increasingly important as
the complexity of regulation continues to increase. Complexity increases both
from rising expectations of citizens for the government to “do something” and
from pressures from the internationalisation of policy associated with
globalisation, policy harmonisation and the implementation of international
agreements.”’

In the face of the internationalisation of government and New Zealand’s
size and capability limitations, as a country we face regulatory choices
analogous to the “make” or “buy” decision. New Zealand may more effectively
be able to exercise jurisdiction through working with others to develop
regulation rather than going it alone and attempting to develop regulation
specifically for New Zealand. Great working together across national

% See Kate Tokeley “Consumer Law and Paternalism: a Framework for Policy Decision-

Making” in this volume (ch 10).

Giandomenico Majone “Foundations of Risk Regulation: Science, Decision-Making, Policy
Learning and Institutional Reform” (2010) 1 European Journal of Risk Regulation 5 at 16.

See Susy Frankel and Meredith Kolsky Lewis “Trade Agreements and Regulatory
Autonomy: The Effect on National Interests” in this volume (ch 15).
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boundaries can occur through integration at different levels: policy design,
administration and enforcement, and adjudication.®®

Looking at the future of the New Zealand state, Gill and others suggest that
“[s]erious questions have been raised about New Zealand'’s ability to sustain a
full range of credible public institutions and the need for more public
regulatory bodies such as the proposed Trans-Tasman Therapeutics Agency”®
that will be transnational rather than national regulatory bodies.

Even if the “big” policy problems can be adequately managed, there are
“little” policy problems associated with legislative drafting. In the legislation
drafting phase there are innumerable technical and legal decisions to give
effect to the policy design. As an example, New Zealand enacted a Crown
Entities Act to introduce a unified governance and accountability regime for
arms’-length public entities, in part because of the problems caused by
inconsistent and sometimes apparently random governance provisions
applying to different entities.”® While the quality of legislative drafting per se
may not be an issue,”* there is an issue of the lack of “little” policy legal
analysis to underpin the drafting instructions. This will be explored further in
the next phase of the project.

7.8.3 Heterogeneity of regulatees

To date the discussion has focussed almost solely on problems of regulatory
policy design without much consideration of the impact on citizens and
businesses who are expected to comply (the regulatees)’ or the bureaucrats
supposedly tasked with ensuring compliance (the regulators).” Turning first to

% Andrew Ladley and Derek Gill No State is an Island: Connected Governance in the South

Pacific (Institute of Policy Studies, Wellington, 2008) at 126-136.

Derek Gill and others “The Future State” (2010) Institute of Policy Studies at 73
ips.ac.nz/publications/files/3790f871257.pdf (last accessed 18 August 2011). See Chris
Nixon and John Yeabsley “Australia New Zealand Therapeutic Products Authority. Lessons
from the Deep End of Trans-Tasman Integration” (ch 17), and Susy Frankel and Megan
Richardson “Trans-Tasman Intellectual Property Coordination” (ch 18) in this volume.

See the discussion in Derek Gill and others “The Future State” (2010) Institute of Policy
Studies at 12 ips.ac.nz/publications/files/3790f871257.pdf (last accessed 18 August 2011)
for a more detailed discussion of “little” policy vacuums such as the immunity and
indemnity regimes.

Jeremy Waldron Parliamentary Recklessness: Why We Need to Legislate More Carefully
(Maxim Institute, Auckland, 2008) at 19 referring to the “excellent service provided in
New Zealand by the Parliamentary Counsel Office”.

See Kate Tokeley “Consumer Law and Paternalism: a Framework for Policy Decision-
Making” in this volume (ch 10); and See Geoff McLay “Legal Doctrine, the Leaky Homes
Crisis and the Limits of Judicial Law Making” in Leaky Building — A 360° View (Thomson
Reuters, New Zealand, forthcoming 2011).

See Paul Scott “Competition Law and Policy” (ch 3) and Alec Mladenovic “Networked
Industry Case Studies: Electricity and Telecommunications” (ch 13) in this volume.
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regulatees, one of the central ideas in Ayres and Braithwaite’s™* work on
responsive regulation is that regulatory design and implementation should be
responsive to the motivations of the regulated. These motivations are not
uniform. The government is only one of the actors, as the outcomes achieved
by regulation do not just depend upon the quality of the regulatory design.
Regulatory outcomes also depend upon the nature and extent of voluntary
compliance by citizens and businesses, and the way the regulations are
implemented. The regulated consist of a heterogeneous mix of rational,
incompetent and virtuous actors. Each will require different approaches that
place greater emphasis on deterrence, incapacity and restorative justice
respectively. Ayres and Braithwaite suggest an enforcement pyramid with the
intensity of enforcement escalating if there is non-compliance.”

The heterogeneity in the population of the regulated, like the discussion of
uncertainty and complexity above, highlights the limits of ex ante scanning of
regulatory design and the potential role for ongoing monitoring of the stock of
regulation. This monitoring needs to review whether the expected outcomes
from the regulation are being achieved, as well as whether unexpected results
are emerging as enforcement of the regulations evolves.

7.84 Administration and enforcement by regulators

There is a large, and not very coherent, literature on policy implementation
starting with Jeffrey L Pressman and Aaron B Wildavsky. Their classic 1973
book Implementation: Great Expectations; How Great Expectations in
Washington are Dashed in Oakland *® (read Wellington for Washington and
Auckland for Oakland) started an extensive applied literature that highlighted
bureaucratic pathologies and ambiguities as “street level””’ bureaucrats
struggled to make sense of a world in which they were charged with applying
multiple and often conflicting rules in complicated contexts.

One strand of the implementation literature starts from the view that
implementation generally, and regulatory administration and enforcement in
particular, can be framed as a top down rational planned activity. In this
approach policy objectives and decisions can be cascaded down through the
choice of instrument into detailed plans and standard operating procedures

i lan Ayres and John Braithwaite Responsive Regulation: Transcending the Deregulation

Debate (Oxford University Press, New York 1992).

lan Ayres and John Braithwaite Responsive Regulation: Transcending the Deregulation
Debate (Oxford University Press, New York 1992) at 35.

The full title is Implementation: How Great Expectations in Washington are Dashed in
Oakland; Or Why It's Amazing that Federal Programs Work at All, This Being a Saga of the
Economic Development Administration as Told by Two Sympathetic Observers Who Seek to
Build Morals on a Foundation of Ruined Hopes (University of California Press, Berkley and
Los Angeles, 1973).

Michael Lipsky Street Level Bureaucracy the dilemma of individual in public services (Russell
Sage Foundation, New York, 1980).

95

96

97

204



Chapter 7: Regulatory Management in New Zealand 7.8.4

and risks can be anticipated and managed. Figure 3 shows a stylised policy
cycle which corresponds to the world of the known and the knowable in
Figure 2 above.

Figure 3:

Stylised regulatory life cycle98

POLICY PRIORITIES, DESIGN /
DESIRED OUTCOMES DEVELOPMENT IMEUEMENTATION ADMINISTRATION AND OST-IMPLEMENTATIO
AND OPTIONS (INCLUDING ENFORCEMENT EVALUATION
IMPACT ASSESSMENT)

The implication for regulatory management of this top down approach is that
effort should be invested into identifying and managing ex ante the “risks”
that arise in the implementation of regulation. Risks can arise in policy design
such as when policies change behaviour in unexpected ways.* Risks can arise
from changes in the external environment which work against the operation
of the policy. Risks also arise from execution including:

the selection of the appropriate enforcement strategy and style of
enforcement;

co-ordination problems between layers of public and private agencies as
responsibility for the policy package is divided into secondary and tertiary
rule-making bodies, outputs from public agencies and contracts with
private suppliers;

slippage within agencies between the policy objective and the translation
of that objective into standard operating practices;

slippage within agencies between standard operating procedures and the
practices of front line operators;

resource constraints as implementation tasks are fitted to the available
budget;

organisational inertia and risk aversion which resists role redefinition; and

organisational drift as practices are refined over time.

The implication for the regulatory management regime of the top down
approach is to try harder by applying “one more heave.” This suggests

98

Victorian Competition and Efficiency Commission “Inquiry into Victoria's Regulatory

Framework Part 1 — Key Issues Overview and Draft Recommendations” (2011) at 7
www.vcec.vic.gov.au/CA256EAF001C7B21/WebObj/Part1-StrengtheningFoundationsfor
theNextDecade/SFile/Part%201%20-%20Strengthening%20Foundations%20for%20the%
20Next%20Decade.pdf (last accessed 18 August 2011).

99

Sam Peltzman “The Effects of Automobile Safety Regulations” (1975) 83 J Pol Econ at 677.

This article suggested that making seat belts mandatory had the unexpected effect of
increasing road deaths as drivers with seat belts felt safer and so drove faster becoming
involved in more serious accidents.
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strengthening the processes in the regulatory design phase so that
implementation risks are proactively anticipated and managed so that the
regulatory enforcement actually achieves the policy objectives.

The alternative to the top down rational policy model starts from the
bottom up where implementation is an emergent process of experimentation
and learning — the world of complexity and chaos in Figure 2 above. This is a
world of learning the way forward in which policy is a work in progress which is
revised and amended as one goes along. In this frame regulatory
implementation is viewed as a process of policy learning and experimentation
where the policy instruments used and indeed sometimes the goals
themselves morph and change in response to emergent experience. Mumford
describes this way of working as “thinking ahead” and “thinking along the
way”. “Thinking ahead” means being aware of the many things that could go
wrong based on an understanding of the strengths and weaknesses of
regulatory approaches. “Thinking along the way” means critically examining
issues that emerge from practice, and being prepared to adjust the regime as
you go.'”

The learning and experimentation approach has significant implications for
the regulatory management regime. It suggests that the focus of the
regulatory management regime needs to shift away from the design of
regulatory interventions and focus more on the design of regulatory
institutions — their role, mandate, power, capabilities, resources, ability to learn
from experience and so on It also suggests the emphasis needs to shift from
reviewing the flow of new regulations to more effectively monitoring and
managing the stock of existing regulations.

There are a number of challenges from the authorising environment to
working in ways consistent with a learning and experimentation approach. The
first is the political imperative driven by Ladley’s law to announce regulatory
reforms as solutions to problems rather than policy experiments. As a result,
emergent problems are often seen more as threats to credibility of the policy
than as opportunities to learn by adjusting the policy. Another is the threat of
administrative law review with the increased activism of the courts."” All
these forces drive an ossification of rule making as agencies become “reluctant
to issue new rules, revisit old ones and experiment with temporary rules”.’”> A
key tension in public management implementation is the balance between
rules and discretion. Across the OECD, for example, so-called “independent

190 peter Mumford “Best Practice Regulation: Setting targets and detecting vulnerabilities”

(2011) 7(3) Policy Quarterly 36 at 41.

Discussed in Dean Knight and Rayner Thwaites “Review and Appeal of Regulatory
Decisions: The Tension between Supervision and Performance” in this volume (ch 8).
Claudio M Radaelli and Fabrizio De Francesco “Regulatory Impact Assessment” in Robert
Baldwin and Martin Lodge (eds) The Oxford Handbook of Regulation (Oxford University
Press, Oxford, 2010) 279 at 286.
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regulators” are set up by statute with lofty goals and relatively little
prescription about how or what they do.'®®

When regulatory agencies or staff within those agencies do not behave in
the way expected, the standard response is the “retreat into rules”.' This
defensive response to replace discretion with rules may reduce the
regulation’s effectiveness by discouraging innovation and experimentation and
removing the ability to tailor responses to the context facing particular
stakeholders. The retreat into rules generates a culture of “doing things right”
by following standard operating procedures rather than using discretion to “do
the right thing” to achieve the goal of the policy.

The retreat into rules is also observed applying to the regulatees as well as
the regulators. Regulatory compliance generates conformance with the rules
rather than a focus on achieving the outcome sought. The literature is rife with
examples of disasters that occurred (the collapse of the Piper Alfa platform,'®
friendly fire shooting down Blackhawk helicopters in Iraq)'® because of goal
displacement. The goal becomes compliance and gets focused on following
detailed rules rather than the overall outcome of greater safety. Disasters
happen not because personnel didn’t follow the rules but because people
followed rules to the letter.

Sabatier suggests six necessary and sufficient conditions for the effective
implementation of policy objectives including: clear and consistent objectives,
adequate causal theory of how the policy will achieve change, administration
and implementation structures that can enhance compliance, committed and
skilful implementation, support from interest groups and no adverse changes
in the authorising environment.*” These are stringent conditions indeed and
are unlikely to be met in many policy domains such as those characterised by
chaos or complexity in Figure 2 above. A number of these conditions are
lacking from the current design of the regulatory management regime
including clarity of objectives and an adequate causal theory of how the policy
will achieve change.

183 cee Susy Frankel and Megan Richardson “Trans-Tasman Intellectual Property

Coordination” in this volume (ch 18) and the discussion of the role of the Intellectual
Property Office of New Zealand.

James Q Wilson Bureaucracy: What Government Agencies Do And Why They Do It (Basic
Books, New York, 1989) at ch 18.

Peter Mumford Enhancing Performance Based Regulation: Lessons from New Zealand’s
building control system (Institute of Policy Studies, Wellington, 2011) at 9.

Scott A Snook Friendly Fire: The Accidental Shootdown of US Black Hawks over Northern
Irag (Princeton University Press, Princeton, 2000).

Paul A Sabatier “Top-down and Bottom-up Approaches to Implementation Research: A
Critical Analysis and Suggested Synthesis” (1986) 6 Journal of Public Policy 21 at 23-25.
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7.85 Theories of governance

Looking at different OECD countries, Radaelli and De Francesco identify three
different logics for the adoption of RIAs that link theories of regulation with
administrative procedures. The first logic delegation — explains the rise of RIAs
in the United States as an attempt by the President to achieve greater control
over rule making by executive agencies in order to pursue a de-regulatory
agenda. The second logic — democratic governance — argues that by making
administrative rule making procedures more transparent, it will become more
open to diffuse interests and more accountable to citizens. The third logic —
based on rational policy making — is that the more systemic use of economic
analysis will improve the quality of policy decision making.

Traces of all three can be found in OECD documents and in official thinking
in New Zealand, although the rational policy making logic is the dominant
rationale used for the introduction of the regulatory management system. For
example the OECD argues that it is important to ensure that RIA “is
undertaken at the inception of policy proposals, when there is an opportunity
and interest in identifying the optimal approach and alternatives to regulation
can be given serious consideration”.'”® The logic is a multifaceted one
buttressed by appeals to improved transparency and improved control of

delegation problems as well.'*”

Implicit in the different logics are different theories of how the world
works, the nature of bureaucracy and the nature of politics. For example, in
the delegation model, politics is framed as conflict for control between the
executive and legislative branches, while in the democratic governance logic it
is in the conflict between elites. The next section — the conclusion — raises the
often un-surfaced assumptions on the implicit theory of how the world works
that underpin policy positions on regulatory management.

7.9 Conclusion

This chapter has briefly compared the regulatory management regime in
New Zealand with those of the Australian Federal Government and the state
governments before outlining the positive explanations and normative policy
rationales for these regimes. It has shown how regulatory management has

108 Organisation for Economic Co-operation and Development Regulatory Impact Analysis: A

Tool for Policy Coherence (2009) Organisation for Economic Co-operation and
Development at 9 www.oecd.org/document/47/0,3746,en_2649 34141
_43705007_1_1 1 1,00.html (last accessed 30 August 2011).

109 Organisation for Economic Co-operation and Development Regulatory Impact Analysis: A

Tool for Policy Coherence (2009) Organisation for Economic Co-operation and
Development www.oecd.org/document/47/0,3746,en_2649_34141_43705007_1_1
_1 1,00.html (last accessed 30 August 2011). The relevant discussion is contained in ch 1 of
the report.
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expanded rapidly across OECD and increasingly non-OECD countries. This
diffusion is in turn part of practitioner-driven attempts to achieve public sector
reform — which academics label new public management (“NPM”). Regulatory
management attempts to “regulate the regulation makers” by requiring well-
designed regulatory policy responses to clearly articulated problems. The
chapter explored the apparent paradox that it is not clear what causes the
problem of regulatory quality that a regulatory management regime aims to
solve and how the regime will achieve behaviour change.

The policy implications are the focus of Stages 2 and 3 of the project
overall. New Zealand, along with other OECD countries, has put considerable
effort into strengthening the front end of the regulatory management system
involving the “big” policy design of new regulation. The chapter suggests that
there are important roles for consultation (to identify trip wires) and for
development of more sophisticated “little” policy frameworks. The analysis in
this chapter suggests the problem of regulatory quality may be better
addressed by focusing less on cost benefit analysis and more on regulatory
effectiveness in achieving behavioural change. Based on the notion of
regulation as an emergent problem of policy learning and experimentation, it
argues for less emphasis on review of policy design of regulation interventions
and greater emphasis on the design of regulatory organisations and their role,
mandate, power, capabilities and resources.

This final section briefly draws out the some issues from the key strands of
the argument developed in this chapter that are relevant to questions of
regulatory reform addressed in other chapters in this volume.

7.9.1 Issue 1l - Regulation as policy learning and
experimentation

An often un-surfaced assumption underpinning policy debates is the implicit
theory of how causation operates in the real world. In traditional policy and
service design, it is often assumed that the world is operating in the known
and knowable quadrants (on the right-hand side of Figure 2 above) where
problem and solution are known in advance so the key challenge is to select
the best practice intervention.

If, however, the policy domain is characterised by uncertainty and
complexity, there is no gold standard or evidence base for best practice. The
utility of tools like cost benefit and cost effectiveness analysis to screen the
flow of new regulations is particularly questionable as a means of divining in
advance the one best way to address a policy problem. Instead it emphasises
the importance of more actively managing the stock of existing regulations,
and building monitoring and evaluation and mechanisms to enable “fast
failure”. Centralised systems and standardised approaches embodied in RIAs
are not tolerant of decentralised experimentation and learning. Because of risk
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aversion, together with the retreat into rules, centralised processes are likely to
have the opposite effect and discourage experimentation and learning.

7.9.2 Issue 2 -The gap between regulatory design
and enforcement

The gap between policy developed in capitals like Washington or Wellington
and what is implemented in Oakland or Auckland is well documented. If
regulatory standards do not adequately take into account the resources
required to allow the desired enforcement style to take place then a
predictable gap will emerge. An assumption that is less often clearly surfaced
is that regulation can usefully be framed as a top down rationally planned
approach whereby policy objectives and decisions can be cascaded down
through choice of instrument into detailed planned and standard operating
procedures and risks can be anticipated and managed. The alternative model
starts from the bottom up where implementation is an emergent process of
experimentation and learning. Indeed the policy instruments used and indeed
sometimes the goals themselves morph and change in response to emergent
experience.

The bottom up approach has quite different implications for the regulatory
management regime, as it suggest greater emphasis should be placed on
more effectively monitoring and managing the stock of existing regulations.
The discussion covered multiple sources of slippage between the objective of
the design, the translation of that design into standard operating practices
(“SOPs”) and between SOPs and what operators actually do. This raises
questions about the design of regulatory institutions (not interventions) and
their role, mandate, power, capabilities and resources.

7.9.3 Issue 3 - International government integration

This chapter discussed the diffusion of RIAs in particular and regulatory
management approaches as examples of institutional isomorphism. In turn,
the diffusion of regulatory management is just an example of the wider
phenomenon of greater international government integration in the face of
the internationalisation of policy. In the face of New Zealand’s size and
capability limitations, we face regulatory choices analogous to the “make” or
“buy” decision. Can New Zealand more effectively exercise jurisdiction by
working with others to develop regulation or by going it alone and developing
regulation regimes specifically for New Zealand?

7.9.4 Issue 4 - Ex ante prescription and ex post
adaption

All regulation inevitably involves the exercise of discretion and judgement by
regulatees and regulators. This is particularly true as the regulatory context
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evolves over time in ways not anticipated by the original regulatory policy
design. How much should the regulatory regime attempt to prescribe in
advance the rules that should apply and how much should the regulatory
regime allow for discretion to adapt as circumstances change?

While the high level policy objectives from regulation can be clearly stated,
sometimes the outcomes from regulation are not knowable in advance when
the outcomes depend upon complex interactions of a range of actors. As there
is often no gold standard or best practice, in these cases good practice involves
learning the way forward through experimentation. How can regulatory
regimes be designed that allow for experimentation and learning, where it is
required?

7.9.5 Issue 5-Rule of law principles

There are a number of principles that guide development of good regulation
embodied in LAC Guidelines including consistency with legal principles and
existing legislation, comprehensiveness, clarity, certainty, enforceability and
so forth."® The New Zealand Treasury has developed a set of attributes of
best practice regulation which include proportionality, certainty, flexibility,
durability, adaptability, capable regulators and growth being focussed.""* How
are the inevitable trade-offs such as those between certainty and durability
and adaptability to be resolved? The Regulatory Responsibility Bill proposes
one solution — the threat of court review will improve upstream incentives to
address these trade-offs in a serious way. Are there others?

7.9.6 Issue 6 — Better alignment between design of
the regulatory management regime and the
causes of poor quality regulation

Paragraph [7.7] of this chapter identified a number of possible normative
arguments for the role of a regulatory management regime including
information quality, instrument selection, and special characteristics of
regulation. It went on to show how the different arguments point to quite
different features required in a high quality regulatory management regime.

The implicit assumption behind regulatory management systems in most
jurisdictions is that problems are experienced in the quality of policy analysis
underpinning the design of regulations. Is the problem the detailed design at
the micro level of the individual regulatory intervention, or at the more
sectoral level in the interaction between the regulation and other

110 Legislation Advisory Committee “Legislation Advisory Committee Guidelines” (2001)

Ministry of Justice www2.justice.govt.nz/lac/ (last accessed 18 August 2011).

Peter Mumford “Best Practice Regulation: What is it and how do we know” (2011) Institute
of Policy Studies ips.ac.nz/publications/files/f34b30a11f9.pdf (last accessed 18 August
2011).
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interventions, or at the overall policy system? Did the problem with leaky
buildings arise in part as a by-product from the RMA forcing up urban land
values thus encouraging the construction of buildings without eaves?

Alternatively, would decision-making be improved by more careful and
systematic ex ante policy analysis? While this may be the case, it risks
introducing a new source of error — by focusing attention on the known risks,
diverting attention away from the unknown.

Fundamentally the design of a regulatory management regime must
address the problem of the value proposition. The evidence from studies on
the effectiveness of RIAs provides limited overall positive support for
regulatory management regimes’ ability to reduce the cost per life saved or to
improve the consistency of decision-making. New Zealand’s own experience
with the use of RIS is salutary as they are “often produced too late so it

. . 112
becomes a compliance exercise”.

Regulatory management attempts to “regulate the regulation makers”.
This chapter argues regulatory management should itself be subject to the
same tests as are imposed on other regulations. Is the regulatory management
intervention itself a well designed response to a clearly articulated problem?
This chapter is a small contribution to clarifying the value proposition to
ensure that attempts to manage the regulatory power of the state do in fact
achieve valid public policy purposes.

"2 The Treasury Regulatory Impact Statement — What is the Potential of a Regulatory

Responsibility Act? (2011) at 7.
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Annex 1: The Treasury Regulatory Impact Assessment for the
Regulatory Standards Bill 2008

Existing System

Policy idea (priority set in
reg. plan)

PIRA provided to determine
application of the RIA
regime
Policy analysis (incl.
reference to LAC guidelines)

Policy consultation with
agencies, LDC and affected
parties

Policy development phase

RIS prep (incl. choice of
preferred option)

Cabinet paper (incl. agency
consultation and formal
RIS QA)

Officials committee

Cabinet committee

Cabinet and drafting phase

Cabinet sign-off

o Drafting instructions and
PCO drafting

BoRA vetting and LEG
review

Bill introduced, RIS
published, and A-Gs 7
report on BoRA

Public submissions

Parliamentary phase

Poss. Regs Review
Committee scrutiny

Subject select Committee
scrutiny

EE Parliamentary debate

Legislation enacted or made
and published

Regs Review Committee
reviews new regs, hears reg
complaints

Courts interpret legislation
and review vires of regs

Departments scan and
review legislation they
administer

Post enactment/review phase

Key Limitations of Existing Arrangements

Regulatory planning is not particularly strategic or co-ordinated.

Policy analysis capability is not very deep. Guidance on making good
legislation exists but is little read due to its length and breadth.

Tight policy timeframes are the norm, constraining the quality of
analysis able to be provided to the portfolio Minister and Cabinet.

Portfolio Ministers often decide to act or to narrow the policy
chaices before the issues and options have been analysed or tested.

LDC has been little used of late, and is blocked from a proactive role.
RISs are often produced too late, so become a compliance exercise.

Only half of the significant regulatory proposals considered by
Cabinet since Nov 2008 had RISs that met expected standards.

Formal agency consultation, including quality assurance of analysis,
is often too short and late to get and address considered feedback.

Official committees may flag quality issues, but there is no effective
gate-keeping done on the need for, or standards of, Cabinet papers.

Cabinet committees deal with large numbers of papers and
members have little time to read and fully consider all the material
provided.

PCO drafting supports clear, consistent legislation but it must work
within its policy instructions and it doesn’t draft tertiary legislation.

Outside the BoRA vet, independent or external scrutiny of draft
legislation is limited. LEG papers are largely a tick-box exercise and
LEG does not operate as a substantive check on legislative quality.

House time is in high demand, so governments try to get Bills
through as fast as they can, including occasional resort to urgency.

The set debates are brief, and often reflect set party positions.

Committee stage debate is now taken part-by-part, with Bills drafted
in as few parts as possible, limiting depth of scrutiny and debate.

Referral to select committee and a call for public submissions is the
norm, but relies on analytical support from the responsible agency
and scrutiny often takes a partisan form.

Advice on legislative standards (s 7 BoRA reports, LAC submissions,
RRC comment) has had only mixed success in changing Bills.

Governments can and do make significant amendments by SOP,
bypassing RIS requirements, BoRA vetting, public submissions and
sometimes select committee scrutiny.

RRC's review of regulations does not consider the policy merits.
Disallowance is rarely sought and has only been successful once.

Judicial review applies only to delegated legislation, only tests if it
falls within the empowering clause, can be expensive, and has a
very uncertain payoff even if successful.

In contrast to government spending, there is no formal or
systematic approach to monitoring, measuring, reporting and
auditing the cost and performance of existing legislation.

Legislative scanning is still in its infancy, with agencies reluctant to
commit resources without obvious prospects of political attention.
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